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An Act to provide for the licensing, governance and regulation of
all insurers, insurance brokers, insurance agents and representatives
operating in Botswana and for matters incidental to or connected
therewith.

Date of Assent: 29.09.2015

Date of Commencement: ON NOTICE

ENACTED by the Parliament of Botswana.

PART I — Preliminary

1. This Act may be cited as the Insurance Industry Act, 2014, and
shall come into operation on such a date as the Minister may, by
Order published in the Gazerte, appoint.

2, In this Act, unless the context otherwise requires —

“actuary” means an associate or fellow of a professional actuarial body
that is a member of the International Actuarial Association, or such
other body as may be approved by the Regulatory Authority;

“approved person” means a person who has relevant qualifications and
experience to determine general insurance liabilities, which person
is approved by the Regulatory Authority in terms of section 19;

“auditor” means an auditor registered with the Botswana Institute of
Chartered Accountants under the Accountants Act;

“beneficial shareholder” means the bencficiary of shares registered in
another person’s name, who ultimately becomes the owner of the
shares;

“Botswana Institute of Chartered Accountants” means the Institute that
is established under the Accountants Act;

“company” means a company incorporated in accordance with, and
registered under the Companies Act, or deemed to have been so
incorporated and registered;

“controller” of an insurer, insurance broker or insurance agent includes —

(a) aperson who is in a position to control or exert significant
influence over the business or financial operations of an
insurer, insurance broker or insurance agent;

() a director or member of the governing body of an insurer,
insurance broker or insurance agent;

(c) a person that has the power to appoint another person to
be a dircctor or member of the governing body of an insurer,
insurance broker or insurance agent;

(d) a person whose consent is needed for the appointment of
another person as a director of an insurer, insurance broker or
insurance agent;
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Act No. 28
of 2014

(¢) a person who holds at least 20 per cent of the shares of the
insurer, insurance broker or insurance agent;

() aperson who has the power to control at least 20 per cent of
the voting rights attached to shares or other securities of the
insurer, insurance broker or insurance mmnsﬂ.u .

i i ion to an insurer, insurance
) a person who holds rights in _”m_mﬂ._o_. . A :
® _u_.wwm_. or insurance agent, which if exercised, would _.mmcz in
that person holding at least 20 per centof the shares of an insurer,
insurance broker or insurance agent; . o

(h) iftheinsurer,insurance brokerorinsurance agent is a subsidiary
of another person, a person that is a controller of the parent or
controlling body; or .

() aperson declared by the Regulatory Authority to be a controller
of an insurer, insurance broker or insurance agent, and written
notice of the declaration is given to that person,

but a Minister or the Regulatory Authority, in that capacity, is not a controller
of an insurer, insurance broker or insurance mmn:..u \
“court” means the High Court of Botswana, and includes a Magistrate
Court where the jurisdiction permits; . ) .
“derivative” means a financial instrument, the price of which is derived
from the value of one or more underlying assets or any agreed
upon pricing arrangement; ) -
“director” in relation to a body corporate, has the same meaning assigne
to it under the Companies Act; . - .
“fair value” has the same meaning assigned to it in the International
Accounting Standards, or such other accounting standard as may
be approved by the Regulatory Authority;
“financial crime” means — N .

{a@) a criminal offence (whether or not arising Euanq n:w. Act) that
involves fraud or dishonesty in relation to an insurer, insurance
broker or insurance agent; - .

() financing or facilitating a criminal offence @rn&ﬁ or not it
arises under this Act) in relation to an insurer, insurance broker
or insurance agent; o .

(c) aoamamiﬁﬁnﬁanom%oQQ._BEm_omn_..oo.ﬁsrnﬁn_d_,:on:
arises under this Act) in relation to an insurer, insurance broker
or insurance agent; .

(d) the offence of money laundering in terms of the Proceeds and
Instruments of Crime Act; or

(e) financing of a terrorist activity; ¥ .

“fit and proper requirements” means the necessary qualities and traits
that will allow a controller, director, manager, principal officer or
significant shareholder to perform the duties and B%cﬂ._m_c_:anm
of his or her position with the insurer, insurance broker or insurance
agent, and includes —

(a) integrity demonstrated in personal conduct;

(b) soundness of judgment;

(c) financial soundness; or

(d) sufficient knowledge, experience and professional qualifications
as may be determined by the Regulatory Authority;

“general insurance business” means the business of providing or
undertaking to provide policy benefits under any of the classes
specified in Schedule 1;

“general insurance policy” means an insurance policy of any class of a
general insurance business, or a contract comprising a combination
of any of those policies;

“general insurer” means a person licensed or deemed to be licensed to
conduct general insurance business;

“holding company” has the same meaning assigned to it under the
Companies Act;

“insurance agent” means a person who solicits applications for insurance

for an insurer;

“insurance business” means the business of undertaking to provide
policy benefits, which includes general insurance, life insurance
and reinsurance, whether or not that business is a member of an
association of underwriters;

“insurance broker” means a person who offers services as an intermediary,
otherwise than as an agent of the insurer;

“insurer” means a person who undertakes liabilities by way of insurance
(including general insurance, life insurance and reinsurance),
whether or not as a member of an association of underwriters;

“International Actuarial Association” means the worldwide association
of professional actuarial associations:

“licence” means a licence issued under this Act:

“life insured” means a person, including an unborn child, to whose life,
or to the functional ability or health of whose mind or body, a long
term policy relates;

“linked liabilities” means the liability of a long term insurer in respect
of a linked policy;

“linked policy” means a long term policy of which the amount of the
policy benefits is not guaranteed by the long term insurer, but is
determined solely by reference to the value of particular assets
or categories of assets which are specified in the policy, and are
actually held by or on behalf of the insurer, specifically for the
purposes of the policy;

“long term insurance business” means the business of providing or
undertaking to provide policy benefits under any of the classes
specified in Schedule 2;

“long term insurer” means a person licensed or deemed to be licensed
to conduct long term insurance business;
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“long term policy” means an insurance policy o_... any n_mmm. of a long term
insurance business, other than a linked policy of which the amount
of policy benefits is determined in whole or in part by reference to
the value of a defined asset or category of defined mm.mmﬁ“ .

“manager” includes an employee of the insurer who exercises managerial
functions in relation to the insurer; . .

“market related policy” means a long term policy other than a linked
policy of which the amount of benefits is determined in whole or
in part by reference to the value of a defined asset or category of
defined assets; . .

“micro insurance policy” means a contract in terms of which a person,
in return for a premium, undertakes to provide benefits _..__..am_. any
class of long term insurance and general insurance, subject to the
following limitations — X

(a) the benefits may not exceed P50 000 or any maximum amount
that may be prescribed; .

(b) the premium amount may not be guaranteed for a term exceeding
12 months; or

{c) a risk such as weather insurance, .ntw:.ovro m.:a other voo_.on_
disaster risk policies, including a reinsurance policy of such a risk
must be independent, and be excluded; gy

“net liabilities” means the net of permitted reinsurance liabilities of the
insurer; : . ]

“non-bank financial institution™ has the same meaning mmm_msnm_ to it under

Cap. 46:08 the Non-Bank Financial Institutions Regulatory Authority Act;
“ person associated with” in relation to an insurer, insurance broker or
insurance agent includes —
(a) the spouse or minor child of that person;
{(b) any company of which that person is a director;
(c) any person who is an employee or partner of that person; or
(d) if the person is a company —
(i) any director of that company,

(ii) any subsidiary of that company, or e

(iii) any director or employee of any such subsidiary;

“permitted reinsurance” means reinsurance permitted in the determination
of the net policyholder liabilities and calculation of the prescribed
capital target; : .

“policy” includes every writing whereby any contract of insurance is
made or agreed to be made; and *“insurance policy” shall be construed
accordingly; :

“policy benefits” means one or more sums of money, services or other
benefits, including an annuity payable by an insurer to the
policyholder in terms of an insurance policy; /

“policyholder” means a person who enters into a contract of insurance,
and includes a person entitled to be provided with or enforce the
policy benefits under an insurance policy;

“premium” means the consideration given or to be given in return for an
undertaking to provide policy benefits;

“prescribed capital target” means an amount of capital which an insurer
is required to have, as may be prescribed;

“principal officer” means the person responsible for the daily management
of an insurer, insurance broker or insurance agent;

“Regulatory Authority” means the Non-Bank Financial Institutions
Regulatory Authority established under the Non-Bank Financial
Institutions Regulatory Authority Act;

“reinsurance” means insurance provided by another insurer of all or
part of a risk previously assumed by an insurer:

“representative” means a natural person who renders services as an
intermediary to a client for or on behalf of an insurer, insurance
broker or insurance agent in terms of employment or any other
mandatory agreement, and does not include a person rendering
clerical, technical, administrative, legal, accounting or other service
in a subsidiary or subordinate capacity, which service —

(@) does not require judgement on the part of the latter person; or
(b) does not lead another person to any specific insurance product in
response to general inquiries;

“resident in Botswana” in the case of a company means that —

() the company’s registered office or place of incorporation is in
Botswana; or
(b) the company is managed or controlled from Botswana;

“services as an intermediary” means any act performed by a person, for

or on behalf of the insurer or policyholder —
(a) the result of which is that another person may enter into, offer to
enter into, vary or renew an insurance policy; or
(&) with a view to —
(i) maintaining or servicing or providing administration
services in relation to the policy,
(ii) collecting, accounting for and paying premiums to the
insurer, or
(iii) receiving, submitting or processing claims against the
policy;

“significant shareholder” means a person who holds at least 20 per cent
of the shares in an insurer, insurance broker or insurance agent as
approved by the Regulatory Authority in terms of section 27 (2);

“subsidiary” has the same meaning assigned to it under the Companies
Act;

“survival benefit” means a policy benefit which is to be provided in the
event of the life of a person or an unbom child, continuing or having
continued for a given period;

“unborn child” means a human foetus conceived but not bomn; and

“valuator” means an actuary who is appointed as a valuator in terms of
section 19.
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3. (1) This Act applies to every insurer, insurance E.mwnﬁ insurance
agent or representative and every class of insurance _Emsomm.

(2) This Act shall not apply to the Motor Vehicle Accident Fund
established under the Motor Vehicle Accident Fund Act.

Part Il — Licensing of Insurers

4. (1) A person shall not commence or carry on mnmc._.mznn business —

(a) without a licence of an insurer issued under this Act; and

(b) contrary to the provisions of this Act. .

(2) For the purposes of this section, a person mrm: in the mcmnsmo of
evidence to the contrary, be deemed to be carrying on insurance business
in Botswana, if the person undertakes to provide policy benefits under
an insurance policy to another person. ) o

(3) A person shall not perform any act, the object of which is, or
which results in or is likely to result in — ) .

(@) another person entering into, offering to enter into or varying an

insurance policy; or . . .

(b) maintaining, servicing or otherwise dealing with an insurance

policy to which an insurer is not a party,
without the approval of the Regulatory Authority. . .

(4) A person who carries on insurance business without a licence
commits an offence and is liable to a fine not exceeding P100 000, as
may be imposed by the Regulatory Authority.

5. (1) An insurer shall not carry on such business, other than the
insurance business which the insurer is authorised to carry on under a
licence issued under section 8. )

(2) Notwithstanding'the generality of subsection (1), an insurer shall
not carry on — o

(a) business which is prohibited by the Regulatory Authority, in
relation to a particular insurer or to insurers in mmnmﬁu or

(b) business otherwise than in accordance with and mc_u._noﬁ. to, the
limitations and conditions which the Regulatory Authority may
determine in relation to a particular insurer or insurers in general.

(3) The Regulatory Authority shall not impose any restriction on business
referred to under subsection (2), unless the Regulatory Authority has —

(@) given an insurer written notice of the intention to impose such
restriction, setting out the reasons for the restriction and requesting
the insurer to make any representation within the period specified
in the notice, which period shall not be more than 21 days; Ea

(b) taken into account any representation made by the insurer within
the period specified in the notice. .

(4) An insurer shall not transact both general and long term insurance

business, unless that insurer is licensed as a reinsurer.

(5) A general insurer shall not undertake to provide a survival benefit
or any linked policy.

(6) An insurer shall not offer any new product without the prior approval
of the Regulatory Authority.

(7) An insurer who contravenes a provision of this section is liable
to a fine not exceeding P100 000 as may be imposed by the Regulatory
Authority.

6. (1) An insurer licensed under this Act shall not reinsure risks from
another insurer or otherwise carry on reinsurance business except where —

(a) the insurer is licensed as a reinsurer to carry on reinsurance

business only; or

(b) the insurer informs the Regulatory Authority of the intention to

carry on reinsurance business, and undertakes to carry on the
business in terms of the conditions the Regulatory Authority may
approve.

(2) Notwithstanding subsection (1), a reinsurer licensed under this
Act may carry on reinsurance business of any category or any class
except where specifically restricted.

7. (1) A person who wishes to carry on insurance business shall apply
to the Regulatory Authority for an insurance licence.

(2) An application made under subsection (1) shall be in such form
and accompanied by such fee as may be prescribed.

8. (1) The Regulatory Authority shall not issue a licence to carry on
insurance business unless the Regulatory Authority is satisfied that —

(a) the applicant is incorporated as a company under the Companies

Act;

(b) the company is resident in Botswana;

(c) insurance business is the sole object of the company; and

(d) the person proposed to handle the day to day management of the

company is resident in Botswana and meets the fit and proper
requirements, as may be prescribed.

(2) An applicant for a licence to carry on insurance business must
have sufficient capital to carry on such business, which capital shall
consist of paid-up shares or other funds set aside solely for the insurance
business, and approved by the Regulatory Authority, subject to such
terms and conditions as may be determined by the Regulatory Authority,
which capital shall not amount to less than the greater of the minimum
capital target, and the prescribed capital target.

(3) Where the application meets all the requirements, the Regulatory
Authority may issue a licence in such form as may be prescribed.

(4) Alicence issued under subsection (3) may be subject to such terms
and conditions as the Reguiatory Authority may specify in the licence.

(5) The Regulatory Authority shall publish notice of the issue of a
licence in the Gazette.

(6) An insurer shall prominently display a copy of its licence at its
principal office in Botswana.

(7) An insurer who contravenes subsection (6) is liable to a fine not
exceeding P1 000 as may be imposed by the Regulatory Authority.
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9, (1) A licence issued to an insurer shall be valid for a period of
12 months, and shall be renewed in the manner prescribed.

(2) An insurer who does not renew a licence is liable to a fine of
P2 500 for each day the licence is not renewed, up to a maximum of 90
days, as may be imposed by the Regulatory Authority.

(3) Where an insurer fails to renew a licence after a period o».. 90 days
as provided for under subsection (2), the Regulatory Authority shall
cancel the licence. . o

10. The Regulatory Authority may impose licence conditions on a
licence, which conditions may include — -

(a) limiting the types of policies or policy terms and conditions that

the insurer may enter into; .

(b) limiting the amount or value of the policy benefits to be provided
by the insurer under certain policies determined by the Regulatory
Authority; .

(c) limiting the amount of the premiums that the insurer may contract
Bamno?n.acnammvnaoaaoﬁ:a:mav<5mwmmc_mﬁoQ>=Eo:ﬁw“

(d) requiring the insurer to obtain reinsurance cover where the insurer
reinsures at least a portion of the liabilities incurred as determined
by the Regulatory Authority; . ;

() requiring the insurer to institute a dispute resolution process
between itself and the insured; and

(f) ' any other condition considered to be _.ammosmm.._z necessary by the
Regulatory Authority to ensure that the insurance business
concerned is in a sound financial condition in terms of section 28 (1).

11. The Regulatory Authority may, on the written request by an insurer,
or on its own initiative by notice made in writing to an insurer, vary a
licence by — \ ) .

(@) restricting the activities that can be carried on in terms of the
licence; or

(b) including further conditions on the licence.

12. (1) The Regulatory Authority may suspend a licence —

(@) if it is satisfied that an insurer — L

(i) is likely not to carry on the business for which it is licensed
with integrity, prudence and professional skill,
(ii) is likely to become in an unsound financial _uomfo?
(iii) islikelytocauseorpromoteinstabilityinthe financialsystem,
(iv) is likely not to comply with this Act,
(v) is likely to be involved in financial crime, or .
(vi) has failed to pay a fine imposed by the Regulatory Authority
under this Act; or
(b) on the written request by an insurer.

(2) The Regulatory Authority shall not suspend a licence unless the
Regulatory Authority has —

{a) given written notice of the suspension to an insurer, which notice
shall state the reasons for such suspension and request the insurer
to make a representation within the period specified in the notice,
which shall not be more than 21 days; and

(b) taken into account any representation made by the insurer within
the period specified in the notice.

(3) Where the insurance licence is suspended, the insurer shall —

(a) not carry out the business or the part of the business in relation to
which the suspension relates; or

{(b) continue to be subject to any provision of this Act as if the licence
has not been suspended.

(4) Any insurer conducting business while the suspension of the
insurance licence is still in effect, is liable to a fine not exceeding P100 000,
as may be imposed by the Regulatory Authority.

13. (1) The Regulatory Authority may cancel a licence —

(a) if it is satisfied that an insurer —

(i) is not carrying on the business for which it is licensed with
integrity, prudence and professional skill,
(ii) is in an unsound financial position,
(iii) is causing or promoting instability in the financial system,
(iv) is not complying with this Act,
(v} is involved in financial crime;

(vi) has failed to pay a fine imposed by the Regulatory Authority
under this Act,

(vii) has made a material misrepresentation to members of the
public in connection with the insurance business carried on
by it,

(viii} has failed to comply with the licence conditions imposed
by the Regulatory Authority, or

(ix) has failed to rectify the situation to the satisfaction of the
Regulatory Authority within a period determined by the
Regulatory Authority;

(b) if it is satisfied that the licence was obtained by means of fraud
or misrepresentation; or

(c) on the written request by an insurer.

(2) Where the Regulatory Authority intends to cancel a licence, the

Regulatory Authority shall satisfy itself that —

(a) the insurer has made proper arrangements to ensure that its liabilities
under all insurance policies or policies relating to the particular
class of insurance business, as the case may be, will be met;

(b) alltheinsurance businessora particularclass of insurance business
of an insurer has been discontinued by virtue of its amalgamation
with, or the transfer of its insurance business to another licensed
insurer; or

(c) the insurance business is wound up in terms of section 49 or 50.
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(3) The Regulatory Authority shall not cancel a licence unless the
Regulatory Authority has —

(a) given written notice of the cancellation to an insurer, which notice
shall state the reasons for such cancellation and request the insurer
to make a representation within the period specified in the notice,
which shall not be more than 21 days; and

(b) taken into account any representation made by the insurer within
the period specified in the notice. .

14. The Regulatory Authority shall give public notice, by publication

in the Gazette and two newspapers of national circulation, of the —

{a) variation of a licence;

(b) suspension of a licence; or

(c) cancellation of a licence.

Part [1I — Manner of Carrying on Insurance Business

15. (1) An insurer shall not be issued with a licence to conduct insurance
business or conduct business under a name, or a translation, shortened
form or derivative thereof, if the name, translation, shortened form or
derivative —

(a) is identical to that of another insurer;

(b) so closely resembles that of another insurer that the one is likely

to be mistaken for the other;

(c) is identical to that under which another insurer was previously
licensed and reasonable grounds exist for objection to the name,
c.mmm_mnon_m_.oﬂmnmﬁ_ formorderivative being used by the insurer;
or

(d) is misleading or undesirable.

(2) An insurer shall not change its name, or use a translation, shortened
form or derivative thereof, without the prior approval of the Regulatory
Authority.

(3) An insurer shall not —

(@) change the name under which it is licensed; or

(b) use or refer to itself by a name other than the name under which
it is licensed, including a shortened form or derivative of such name,

without the prior written approval of the Regulatory Authority.

(4) Subject to subsection (3), an insurer shall for all purposes and
in every public document issued by it, use the name under which it is
licensed.

(5) An insurer who contravenes a provision of this section is liable
to a fine not exceeding P30 000 as may be imposed by the Regulatory
Authority.

16. (1) An insurer shall —

(@) establish and maintain a principal office in Botswana; and

(b) with the approval of the Regulatory Autherity, appoint a principal
officer.

Aw A person shall not be appointed as a principal officer unless he
or she —

(a) satisfies the fit and proper requirements as may be prescribed;

and

(b) is resident in Botswana.

(3} Where a person or the Regulatory Authority wishes to address an
insurer, the person or Regulatory Authority, as the case may be, shall
do so through the principal officer, who shali ensure that the matter is
attended to by the insurer.

(4) Service of process in any legal proceedings against an insurer
:nozmoa under this Act may be effected at the principal office of the
insurer.

(5) The principal officer shall, in so far as it is within his or her
power, ensure that an insurer complies with the provisions of this Act.

(6) The principal officer shall, when he or she becomes aware of
any breach of any of the provisions of this Act, report to the Regulatory
Authority within 14 days of becoming aware of the breach.

(7) An insurer who knowingly employs a person not approved in
terms of this section, is liable to a fine not exceeding P100 000 as may
be imposed by the Regulatory Authority.

(8) An insurer who fails to appoint a principal officer is liable to a
fine not exceeding P2 500 for each day the appointment is not made,
up to a maximum of 60 days, as may be imposed by the Regulatory
Authority.

(9) Where an insurer fails to appoint a principal officer after a period of
60 days provided under subsection (8), the Regulatory Authority shail
cancel a licence in terms of section 13.

17. (1) Any principal officer who resigns his or her position with the
insurer, or whose appointment has been terminated by the insurer shall,
within 14 days of the resignation or termination, inform the Regulatory
Authority of the resignation or termination in writing, and of any matter
relating to the affairs of that insurer of which he or she became aware
of in the performance of his or her duties, and which may prejudice the
insurer’s ability to comply with this Act.

(2) The insurer shall be obliged to inform the Regulatory Authority
in writing, of the resignation or termination of the principal officer and
the reasons for the termination within 14 days of the termination.

(3) Any information submitted by a principal officer in terms of
subsection (1) shall not be used by the Regulatory Authority in any
subsequent criminal proceedings against the principal officer.

(4) A person who contravenes a provision of this section is liable to
a fine not exceeding P100 000 as may be imposed by the Regulatory
Authority.

Ad3

Termination
of resignation
of principal
officer



Valuator and

approved
person

_
18. (1) The accounts of every insurer shall be audited E:Ew.mm..
an independent auditor registered with the Botswana Institute of Chart,
Accountants, and approved by the Regulatory Authority. ]
(2) The auditor shall inform the Regulatory Authority and the bg a
of directors of the insurer, without delay, in writing, of any matter relating
to the business of the insurer of which the auditor becomes aware ofin
the performance of his or her functions and which, in the opinion of the
auditor — .

(a) constitutes a contravention of this Act; or 3

(b) in future may prejudice the insurer’s ability to comply with any
provision of this Act,

which information shall give a description of the matter and include
such other particulars as the auditor considers appropriate.

(3) The auditor shall —

(a) furnishcopies of the auditor’s report and other relevant documents:
to the Regulatory Authority, which report may include any
irregularities identified by the auditor in the performance of his
or her duties; and

(b) carry outsuchduties as may be assigned by this Act, the Companies
Act and those provided by the Botswana Institute of Chartered
Accountants.

(4) An auditor who contravenes a provision of this section is liable to a.
fine not exceeding P100 000 as may be imposed by the Regulatory Authority.

19. (1) An insurer writing long term insurance business shall, 39
the approval of the Regulatory Authority, appoint an actuary to be its
valuator.

(2) An insurerishall not appoint an actuary as a valuator under
subsection (1), if the actuary — .

(@) is not an associate or fellow of a professional moEE._E body.
which is a member of the International Actuarial Association or
such other body as may be approved by the Regulatory >=Ecman

(b) is not authorised by the professional body referred to under.
paragraph (a), to act as a valuator of a long term insurer; and .

(c) has no appropriate practical experience relating to long term
insurance business.

(3) An insurer writing general insurance shall, with the approval of
the Regulatory Authority, appoint an approved ﬁna_ow,s&o shall be
responsible for determining the general insurance liabilities. : y

(4) A valuator and an approved person appointed under this section
shall carry out the duties assigned to him or her under this Act.

(5) A valuator shall —

(a) have the right of access to the accounting records and other vcowm
and documents of a long term insurer, and be entitled to require
from the controllers, directors or managers of the insurer, any
information that he or she may deem necessary for the carrying
out of his or her duties; and

(b) be entitled to —

(i) attendandspeak atageneral meeting of the long term insurer,
and to receive any notice and other communication relating
to a general meeting which a member of that long term
insurer is entitled to receive, or

(i) attend and speak at any meeting of the board of directors of
the long term insurer, which meeting concerns the duties
conferred on, or assigned to him or her as a valuator, and to
receive any notice and other communication relating to the
meeting, which a member of the board of directors of the
insurer is entitled to receive.

(6) A valuator shall, without delay, report in writing to the board of
directors of the long term insurer, any matter relating to the business of
the long term insurer of which he or she becomes aware in the performance
of his or her duties as a valuator, which, in his or her opinion —

(a) constitutes a contravention of this Act which relates to the duties

of the valuator; or

(b) in future may prejudice the long term insurer’s ability to comply

with any provision of this Act relating to the duties of the valuator.

(7) A report made under subsection (6) shall —

(a) give a description of the matter and may include such other

particulars as the valuator considers appropriate; and

(b) be submitted without delay to the Regulatory Authority where,

in the opinion of the valuator, the matter —

(i) materially prejudices the insurer’s ability to comply with
this section, or

(ii) requires immediate remedial action to be taken by the long
term insurer.

(8) If the valuator is not satisfied with the steps taken by the board of
directors of the long term insurer to rectify a matter raised in the report
made under subsection (6), the valuator shall within 30 days after the
date of the report, inform the Regulatory Authority.

(9) A person who contravenes a provision of this section is liable to
a fine not exceeding P100 000 as may be imposed by the Regulatory
Authority.

20. (1) Where an insurer practising as a long term insurer, fails to
appoint an auditor or valuator under section 18 and 19, the Regulatory
Authority shall appoint an auditor or valuator for that insurer.

(2) An auditor or valuator appointed under subsection (1) shall be
deemed to have been appointed by the insurer in accordance with this Act.

21. (1) Where the appointment of an auditor, valuator or approved
person is terminated for any reason, the auditor, valuator or approved person
and insurer shall inform the Regulatory Authority of the termination
in writing, within 14 days of such termination, and shall submit to the
Regulatory Authority a statement of what the auditor, valuator or approved
Person and insurer believes to be the reason for that termination.
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(2) The termination of appointment of an auditor, valuator or approved
person of the insurer does not exempt the auditor, valuator or mv_:.o,aa
person from submitting a report or informing the Regulatory Authority of
matters relating to the insurer under this Part, which the auditor, valuator
or approved person would have had reason to submit, had the appointment
not been terminated. S

(3) A person who contravenes a provision of this section is liable to
a fine not exceeding P100 000 as may be imposed by the Regulatory
Authority. .

22. (1) Subject to subsection (2), every insurer shall by qmmo_cz.os
of the board of directors of the insurer, set up an audit committee which
shall perform such functions, and consist of such members as the board
of directors may prescribe. .

(2) An auditor, whether an internal auditor or external auditor may
attend a meeting of the audit committee set up under subsection (1).

(3) The audit committee may appoint an advisor or request an employee
of the insurer to advise or assist it in the performance of its functions.

(4) An insurer who contravenes the provisions of subsection (1} is
liable to a fine not exceeding P100 000 as may be imposed by the
Regulatory Authority. .

23. (1) An insurer shall, when required by the Regulatory >=50n._€
and within a period determined by the Regulatory >:=.oma.> ?3_.,&
the Regulatory Authority with any particulars and information of its
shareholders, controllers, directors, managers, auditor, valuator and
approved person.

(2) An insurer shall notify the Regulatory Authority of any changes
in its shareholders, controllers, directors, managers, auditor, valuator
and approved person, as may be prescribed. o

(3) An insurer who contravenes a provision of this section is liable
to a fine not exceeding P100 000 as may be imposed by the Regulatory
Authority. .

(4) A person who reports to the Regulatory Authority — :

(a) financialdifficultiesorsuspected financialdifficultiesinaninsurer,

insurance broker or insurance agent;

{b) a breach or suspected breach of the Act; or

{c) theinvolvementor suspected involvement of an insurer, insurance

broker, or insurance agent in financial crime,
whether or not the report is required by law, shall not be liable for damages
or other sanction in relation to a loss caused by the report unless it is
established that the report was motivated by malice or was made in bad
faith.

(5) A person who subjects another person (in this subsection _.nmn_”_.ma
to as a “reporter”), to any prejudice in his or her employment, or vm:.,:_m..wm
a reporter in any way, on the ground that the reporter made a report in
terms of subsection (4), even if the report was not required by law, is
liable to a fine not exceeding P20 000.

24. (1) Notwithstanding the provisions of the Companies Act, an
insurer shall not, without the approval of the Regulatory Authority, or
as the Regulatory Authority may otherwise determine —

(a) issue any debentures, or convert any of its shares into debentures;

(b) issue preference shares, or convert any of its shares to preference
shares other than preference shares which are compulsory to
convert to ordinary shares;

(c) issue share warrants;

(d) convert any of its shares of a particular class, into shares of
another class;

(e) reduce its share capital;

() issue different classes of ordinary shares;

(g) allow its subsidiary to acquire shares in it, directly or indirectly;
or

(h) conclude a transaction that gives financial assistance to the
purchase of shares in the insurer or a subsidiary company.

(2) The Regulatory Authority shall, when a licence is issued, provide
in the licence conditions that an approval is to be required for dealing
with shares in terms of subsection (1).

(3) An insurer shall not reduce its minimum paid up share capital
below the minimum capital requirement prescribed.

(4) An insurer who contravenes a provision of this section is liable
to a fine not exceeding P100 000 as may be imposed by the Regulatory
Authority.

25. (1) An insurer shall not, knowingly —

(a) allot or issue any of its shares to, or register any of its shares in
the name of a person other than the intended beneficial
shareholder; or

(b) register or transfer any of its shares to a person other than the
intended beneficial shareholder,

without the approval of the Regulatory Authority.

{2) A person in whose name shares in an insurer are registered, or
who wishes shares in an insurer to be allotted or issued to him or her,
or to be registered in his or her name, and any person acting on behalf
of that person, shall, upon the written request of the insurer concerned,
furnish the insurer with the information the insurer may require for the
purposes of complying with subsection (1).

(3) Subsection (1) shall not apply to the allotment, issue or registration
of the shares of an insurer —

(@) to or in the name of any executor, administrator, trustee, curator,
guardian or liquidator, whether on the death, bankruptcy or
insolvency of a shareholder of the insurer, or otherwise:

(b) whereitisnecessary that the shares be issued, allotted or registered
in order to facilitate delivery to the purchaser of the shares or to
protect the rights of the beneficial shareholder in respect of those
shares for a reasonably limited temporary period;

A47

Preference
shares,
debentures,
share capital
and share
WarTenis

Registration of
shares in name
of nominee



A48

Registration
of shares

contrary
to Act

Limitation on
control

(c) in the name of a person acting as a trustee or ncmﬁo&m: ora
recognised depositary institution where that person, the insurer
or shareholder concerned is able, on request, to disclose to the
Regulatory Authority the name of the beneficial shareholder on
whose behalf shares are held; o

(d) to or in the name of a trustee or custodian of a collective investment
undertaking, or an appointee of such trustee or m:mﬁoa_mz
appointed in terms of a collective investment undertaking; or

{e) to or in the name of another person E..amn:_una. by Sm 3_.=_m.ﬁw

(4) An insurer who contravenes a provision of this section is liable
to a fine not exceeding P100 000 as may be imposed by the Regulatory
Authority.

26. (1) A person shall not —

(a) personally, or by proxy, cast a vote attached to; or

(b) receive adividend payable in respect of, .
a share in an insurer allotted, issued to or registered in that person’s
name contrary to this Act. . .

(2) A person who contravenes a provision of this section is liable H.o afine
not exceeding P50 000 as may be imposed by the wmmz_m.SQ Authority.

27. (1) Subjectto this section, a person shall not, without the mmu_.o,.i
of the Regulatory Authority, acquire or hold shares or any other interest
in an insurer, insurance broker or insurance agent which results in the
person directly or indirectly, alone or with a related party, becoming a
controller of an insurer, insurance broker or insurance agent.

(2) A person shall not acquire shares in an insurer, insurance broker
or insurance agent if the aggregate nominal value of those shares, by
itself or together with the nominal value of shares .m_nnma.w owned by the
person, or by the person‘and his or her related parties, will amount to 20
per cent or more of the nominal value of all of the issued m_.um:wm of Eo
insurer, insurance broker or insurance agent concerned, without prior
approval of the Regulatory Authority. .

(3) The approval referred to in subsection (2) — .

(a) may be given if a person, alone or with ".rn person’s related
parties, already owns shares in the insurer, insurance E.o_.nmn or
insurance agent of an aggregate nominal value for such minimum
period, not exceeding 12 months as determined by the Regulatory
Authority, subject to —

(i) the aggregate nominal value of the shares osﬁoa_. by the
person concerned, and that person’s related parties, not
exceeding such percentage as may be n_nﬁ:a.:nm by the
Regulatory Authority without further approval in terms of
this section, and .

(ii) such other conditions as the Regulatory Authority may
determine; and o

(b) shall not be given if it is contrary to the public interest or the
interests of the policyholders.

(4) Where the Regulatory Authority is of the opinion that the retention
of a particular shareholding by a particular shareholder is prejudicial to the
insurer, insurance broker or insurance agent, the interests of a
policyholder or of the insurance industry, it may, by notice in writing —

(@) within a period specified by the Regulatory Authority, require
the shareholder to reduce his, her or its shareholding to a
percentage of the stated capital of the insurer, insurance broker or
insurance agent which shall be below the percentage qualifying
that shareholder to be a significant shareholder; and

() limit the voting rights 10 be exercised by the shareholder to a
percentage of the voting rights, which shall be below the
percentage qualifying him or her to be a significant shareholder,

(5) A person who takes a step to become a controller of an insurer,
insurance broker or insurance agent without the approval of the Regulatory
Authority is liable to a fine not exceeding P20 000 as may be imposed
by the Regulatory Authority.

(6) If —

(@) aperson is acontroller of an insurer, insurance broker or insurance
agent by virtue of the degree of voting power he or she has or
controls in relation to that insurer, insurance broker or insurance
agent; and

(b) the person takes a step as a result of which the degree of voting
power it controls varies by more than the percentage prescribed:

then, unless the Regulatory Authority has approved the variation, the
person is liable to a fine not exceeding P10 000 as may be imposed by
the Regulatory Authority.

(7) If —

(a) a person becomes or ceases to be a controller of an insurer, insurance
broker or insurance agent; and

(b) atthe end of 14 days after the event, the change has not been reported
to the Regulatory Authority in accordance with the regulations;

the person shall be liable to a fine not exceeding P20 000 as may
be imposed by the Regulatory Authority.

8) If —

(a) apersonisacontrollerof an insurer, insurance broker or insurance
agent by virtue of the degree of voting power in relation to the
institution that the person has or controls;

(b) the degree of voting power in relation to the insurer, insurance
broker or insurance agent that it has or controls varies by more
than the amount prescribed; and

(c) at the end of 14 days after the event, the variation has not been
reported to the Regulatory Authority as may be prescribed,

the person, insurer, insurance broker or insurance agent shall be liable
1o a fine not exceeding P10 000 as may be imposed by the Regulatory
Authority,

(9) A variation referred to under subsection (4) or (6) may be either
by way of increase or decrease in the percentage of voting power the
person has or controls.
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Part IV — Financial Soundness Requirements

28. (1) An insurer shall at all times maintain the insurance business
in a financially sound condition by —

(a) owning assets; ) . .

(b) providing for its liabilities and maintaining its prescribed capital

target; and

(c) generally conducting the insurance business in a manner where

it is able to meet its liabilities and maintain its prescribed capital
target at all times. .

(2) An insurer shall be deemed to have failed to comply with
subsection (1), if the insurer —

(a) does not own assets as required under section 29; .

(b) does not own assets in Botswana as required under section Mo“ or

(¢) has not made provisions for the liabilities, and fails to maintain

the prescribed capital target under this Act. .

(3) An insurer who fails, or is likely to fail to comply with m___u.mmnco: (n,
shall without delay, notify the Regulatory Authority of the failure or the
likelihood of failure. . .

(4) An insurer shall not declare or pay a dividend to its mrﬁn:o_.ﬁ_na -

(@) when the insurer fails or is likely to fail to comply with mccmonuoz .eu

(b) where the declaration or payment would result in the insurer failing

or being likely to fail to comply with subsection (1); or

(c) if, after the declaration or payment, the aggregate value of assets

required under section 29 would be less than the aggregate value
of the insurer’s liabilities, issued share capital and non-distributable
reserves. )

(5) A long term insurer shall not declare or pay a dividend to its
shareholders unless the insurer’s valuator has certified that the declaration
or payment will not be contrary to subsection (4).

29. An insurer shall own assets the aggregate value of which, on any
day, is not less than the aggregate value, on that day, of the insurer’s net
liabilities and prescribed capital target, when the value of those assets,
net liabilities, and prescribed capital target are calculated in terms of
the regulations. .

30. An insurer shall own assets in Botswana, other than assets in
respect of linked liabilities for a long term insurer, which have —

{(a) a fair value of not less than 70 per cent; or . .

(b) a higher percentage, which may be prescribed in a written

notification to the insurer by the Regulatory Authority,
of the aggregate value of its net liabilities and prescribed capital target.

31. (1) Subject to sections 29 and 30, an insurer shall own assets, other
than assets in respect of linked liabilities, in the case of a long term insurer,
which have a fair value, which when expressed as a percentage of the
aggregate value of the insurer’s net liabilities and the prescribed capital
target, do not exceed the percentage in respect of um_.:n:_mﬁ kinds or
categories of the assets prescribed by the Regulatory Authority.

(2) The Regulatory Authority may approve higher limits on particular

kinds or categories of assets —

(a) in a particular case;

(b) for a specified period; and

(c} subject to such conditions as the Regulatory Authority may determine.

(3) Subject to subsection (1), the kind of assets that a long term insurer

has, and the spread of those assets among different kinds of assets shall —

(a) to the satisfaction of the valuator of the insurer, be proper and
suitable having regard —

(i) to the nature of the insurer’s various liabilities,
(ii) to the time and place, and
(iii) the manner in which, it is required, or expects to be required
to meet the liabilities; and

(b) to the extent so prescribed, comply with any general requirement
prescribed by the Regulatory Authority for the appropriate
matching of assets and liabilities.

32. (1) For the purposes of sections 29 and 30 —

(a) aninvestment made outside Botswana for assets under section 30,
may only be made in assets listed on an exchange approved by
the Regulatory Authority, subject to the limitation of investment
in particular kinds or categories of the assets prescribed by the
Regulatory Authority;

(b} if there is documentary evidence of the title of an insurer to an
asset, the asset shall be deemed not to be in Botswana unless the
documentary evidence is in Botswana or is held outside Botswana
in such manner and subject to such conditions as the Regulatory
Authority may determine;

(c) an asset shall be deemed not to be held by an insurer if it is
encumbered in favour of another person, or held by another person
without the approval of the Regulatory Authority, unless —

(i) the encumbrance or holding of the asset by another person
is prescribed by any other written law, or

(ii) the person is another insurer and the encumbrance or transfer
takes place in terms of a reinsurance policy; and

(d) an investment in derivatives shall be made in accordance with
the requirements prescribed,

(2) If the assets which an insurer holds in terms of sections 29, 30

and 31 include shares in the insurer’s holding company —

(a) the shares shall be deemed to be held by the insurer for the sole
benefit of the policyholder, whether the holding company is
incorporated in Botswana or not;

(b) the shares shall only be held by the insurer with prior approval of
the Regulatory Authority, and subject to such conditions as the
Regulatory Authority may determine; and

(c) the insurer shall not have the right to vote at meetings of the
holding company or at meetings of any class of members thereof.
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33. (1) For the purposes of this Act, the liabilities of an insurer include
its contingent liabilities for policy benefits which have not become
claimable net of permitted reinsurance as may be prescribed.

(2) The liabilities of an insurer, other than the insurer’s contingent
liabilities under insurance policies shall be determined in accordance
with the International Accounting Standards.

(3) Notwithstanding subsections (1) and (2), any liability of an insurer
in respect of which the insurer’s creditors have waived any right to have
the obligation discharged, until all obligations to other creditors have
been discharged in full, shall be valued in a manner and for an E:w.::
determined by the insurer, and approved by the Regulatory Authority.

34. Where the Regulatory Authority is not satisfied with the value of
an asset, the liability or the prescribed capital target calculated in terms
of this Act, the Regulatory Authority may —

(a) direct the insurer to appoint another person at the cost of the
insurer, to place a proper value on the asset, liability or prescribed
capital target; or

(b) direct the insurer to calculate the value of the asset, liability or
prescribed capital target, in another manner which the Regulatory
Authority may determine, and which will produce a proper value.

35. (1) An insurer shall not —

(a) encumber its assets;

(b) allow its assets to be held by another person on its behalf;

(c) directly or indirectly borrow any assets;

(d) by means of suretyship or any other form of personal security,
whether under a primary or accessory obligation, give security in
relation to obligations between other persons; or

(e} includein its assets, shares held directly or indirectly in its holding
company,

without the approval of the Regulatory Authority given generally or
in a particular case, and subject to such conditions as the Regulatory
Authority may determine. .

{(2) An insurer who contravenes a provision of this section is liable
to a fine not exceeding P50 000 as may be imposed by the Regulatory
Authority.

36. (1) Where an insurer notifies the Regulatory Authority in terms
of section 28 (3), or where the Regulatory Authority is satisfied that an
insurer is failing, or is likely to fail to comply with section 28 (1), the
Regulatory Authority may, by notice in writing, direct the insurer to
furnish the Regulatory Authority, within a specified period, with —

(a) specified information relating to the nature and cause of the

failure; and

(b) the insurer’s proposal as to the course of action that it should
adopt to ensure the insurer complies with section 28 (1).

(2) When the Regulatory Authority has received the information
and proposal referred to under subsection (1), the Regulatory Authority
may, without derogating from its powers —

(a) ifthe insurer is a long term insurer, authorise the insurer, by notice,
in writing to adopt a course of action, approved by the Regulatory
Authority after considering the proposal and after consultation
with the auditor and the valuator, and which the Regulatory
Authority is satisfied will reasonably ensure that the insurer
complies with section 28 (1);

(b) if the insurer is a long term insurer, after further consultation with
the auditor and the valuator, by notice in writing, authorise the
modification of that course of action to the extent that the
Regulatory Authority deems appropriate in the circumstances; or

(c) if it is reasonably necessary in the interests of the policyholders
of the insurer, at that time, or at any time thereafier, and
notwithstanding any steps already taken by the Regulatory Authority
in terms of paragraphs (a) and (b), or any other provision of this Act,
appoint a statutory manager in terms of section 46.

37. An insurer shall conduct an annual investigation of its financial
soundness, in such manner as may be prescribed.

38. (1) An insurer shall furnish returns to the Regulatory Authority
in such manner as may be prescribed.

(2) Where the Regulatory Authority is satisfied that a return furnished
to it in terms of subsection (1) is incomplete or incorrect, the Regulatory
Authority may, by notice in writing —

(a) direct the insurer to furnish to it, within a specified period, such
information or documents as may be specified by it, which the
Regulatory Authority considers necessary to complete or correct
the return; or

(b) reject the return and require the insurer to furnish the Regulatory
Authority, within a specified period, with returns which are
complete and correct.

(3) Where the Regulatory Authority is satisfied that a statement forming
part of the returns furnished by the insurer in terms of subsection (1)
requires further investigation, the Regulatory Authority may by notice
in writing, direct the insurer to furnish it, by a specific date or within
a specific period, with a report containing the required information in
a specified form, compiled by a person nominated by the Regulatory
Authority at the cost of the insurer.

(4) An insurer who contravenes a provision of this section is liable
to a fine not exceeding P100 000 as may be imposed by the Regulatory
Authority.

39. (1) An insurer shall maintain records relating to insurance transactions
undertaken by it, in such manner as may be prescribed.

(2) An insurer who contravenes this section is liable to a fine not
exceeding P100 000 as may be imposed by the Regulatory Authority.
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40. The Regulatory Authority may require an actuary, auditor or
other expert to review — . . .
(a) Eﬂ annual investigations conducted by an insurer under section mq..
(b) whether long term policies are actuarially sound in terms of section 52;
(c) the reasonability of premium rates ofa mmnnn.._ insurer; or
(d) any other matters relating to the conduct of insurance business
by an insurer, .
and provide a report to the Regulatory Authority, at the expense of the
insurer.

Part V — Amalgamation and Transfer

i j d to another
41. (1) An insurance business shall not be transferre
mu..‘w_.mc:A oV_. amalgamated with the business of another, except under a
mnsnam for the transfer or amalgamation that has been approved by the
latory Authority. . .
an—w anw:mﬁmn w@m«&:@ approval for a transaction under mccmonnﬁz )]
shall make an application in such form and manner as may be u_.nmn:vma.
(3) An insurer seeking approval to transfer or amalgamate a wm_m_znmm
under subsection (1) shall make an application as may be prescribed.
(4) A transfer or amalgamation contrary 10 subsection (1) shall be
void. .
. by
5) Any arrangement entered into ca?ﬁw: fwo on._donn Em:_,nm.m.
Ermnw a :WE:Q Mm any insurer towards a uo:nw:o_n.m_‘ is to be substituted
for a liability on another insurer towards such policyholder whether or
=°ﬂ N - I3 .
(a) the liability of the insurer is expressed in or created by an existing
or new policy; or .
(b) the Saﬂ o_..w.w:os new policy are the same as or different from
the terms of the original policy,
shail be deemed for the purposes of this Part to be a scheme for the
transfer of the insurance business concerned, except where the Regulatory
Authority is satisfied that the policyholder is made aware or will be
made aware in writing, of the nature o.m m=n.=. substitution and the
olicyholder has given his or her consent in wnting.
P a~.< (1) When an insurer intends to make an application to the wom.:_m»oq
Authority for the approval of a transaction referred to under section 41,
the insurer shall — o . )
nﬁnv at least 60 days before lodging the application, give notice to the
Regulatory Authority together with full _uu:_nc_m.:.m of the
transaction in such form and manner as may be prescribed by the
Regulatory Authority;

(b) at least 30 days before lodging the application, cause notice to
be published in the Gazerre and any newspaper of national circulation,
inviting any person, including an employee, controller, director,
manager, shareholder, policyholder, creditor or any other person
who has an interest in the transaction, to submit to the Regulatory
Authority such representations concerning the transaction as are
relevant to him or her, or its interests, within 30 days of the
publication of the notice; or

() before lodging the application, provide any other report or document
as may be required by the Regulatory Authority.

(2) The Regulatory Authority may open any document for inspection
by a shareholder, policyholder and creditors of the insurers concerned

for a period of not less than 30 days from the date of publication of the
notice given under subsection (1) (b).

(3) The Regulatory Authority —

(@) may, at the expense of the insurers concerned, appoint a person
to enquire and report to it on the desirability or otherwise of the
proposed transaction;

(b} shall, in the case of a long term insurance business, require the
insurers concemed to obtain and submit to it the opinion of its
valuators on the fairness of the proposed transaction to the
policyholders; or

(c) may by notice in writing, direct any insurer to provide the Regulatory
Authority or the person appointed under paragraph (a) with all the
information and documents it may require in connection with the
transaction.

43. (1) The Regulatory Authority shall approve a transfer or an
amalgamation of insurers if it is satisfied that —

(a) the provisions of this Part have been complied with;

(b) the transaction is consistent with this Act and the interests of the

policyholders of the insurers are protected;

(¢} the insurers are licensed to conduct the relevant class of insurance

business;

(d) undertaking the transaction will not place the insurers in an

unsound financial position, as determined under section 28; and

(e) the insurers have made payment of the expenses in terms of

section 42 (3).

(2) Subject to subsection (1), the Regulatory Authority may after
considering the accounts, documents and reports lodged with it and
any representations made in connection with an application under
section 42 —

(a) approve a scheme of transfer or amalgamation of insurers on such
terms as it considers necessary; or
(b) reject the application.
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44. (1) Subject to subsection (2}, in the absence of any agreement
or consent, an instrument giving effect to a transfer or amalgamation of
insurers approved by the Regulatory Authority shall be effective —

(a) to transfer to the transferee or amalgamated insurer, all the rights

and obligations under the policies included in the instruments of
the insurers concerned with the transfer or amalgamation; and

(b) where the instrument makes provision to secure the continuation

by or against the transferee or the amalgamated insurer of any
legal proceedings by or against the transferor or any party to the
amalgamation which relates to those rights or obligations.

(2) Where a transfer or amalgamation of insurers has taken place, no
policyholder shall be regarded as having abandoned any claim which he
or she would have had against the original insurer or to have accepted
in its place the liability of another insurer, unless he or she, or his or her
agent has signed a written document abandoning that claim and accepting
in its place the liability of that other insurer.

45. The transferee or amalgamated insurer, as the case may be, shall
furnish returns to the Regulatory Authority after the publication of a
notice of approval, as may be prescribed.

PART VI — Stanutory Management and Winding up

46. (1) The court may, on application, appoint a person to be the
statutory manager of an insurer.

(2) An application made under subsection (1) shall be made by the
Regulatory Authority or by an insurer, with the Regulatory Authority’s
written consent.

(3) The court may appoint a statutory manager —

(a) if it is satisfied that.an insurer requested the appointment; or

(b) if it appears to the court that an insurer —

(i) is not complying with this Act;
(1i) is or is likely to be in an unsound financial position; or
(iii) is or may be involved in a financial crime,
and the court considers it in the interests of the policyholders of an
insurer or the financial system to make the appointment.

(4) Subject to subsection (5}, the Regulatory Authority may appoint
a person to be the statutory manager of an insurer if it appears to the
Regulatory Authority that —

(a) subsection (3) (b) is applicable; or

(b) it is necessary to appoint a statutory manager urgently to protect —

(i) the interests of the policyholders of the insurer,
(ii) the stability, fairness, efficiency and orderliness of the financial
system, or
(iii) the safety and soundness of financial institutions.

(5) An appointment made in terms of subsection (4) takes effect
immediately, but the Regulatory Authority shall, as soon as practicable
afier the appointment and in any event within five business days after the
appointment, apply to the court for an order confirming the appointment.

(6) On an application made under subsection (5), the court shall,
by order, confirm the appointment unless satisfied that the Regulatory
Authority was not entitled to make the appointment, or that the grounds
for making the appointment no longer exist.

47. (1) When a statutory management is granted in respect of an
insurer, any reference in this Act to an insurer shall, unless it is inconsistent
with the provisions of this Act, be construed as a reference to the statutory
manager.

(2) A statutory manager of an insurer shall —

(a) manage the affairs of the insurer to the exclusion of its directors

and managers;

(b) notenter into any new insurance policy, unless he or she has been
granted permission to do so by the Regulatory Authority or the
statutory management order;

{c) have power to repudiate a contract to which the insurer is a party,
but only if the statutory manager considers the contract detrimental
to the interests of policyholders of the insurer; and

(d) be entitled to receive such remuneration from the insurer as ordered
by the court.

(3) Arepudiation of a contract in terms of subsection (2) {c) does not

affect any rights of the parties that have accrued before the repudiation.

(4) A statutory manager of an insurer shall manage the affairs of the
insurer with the greatest economy possible compatible with efficiency
and, as soon as practicable, shall report to the Regulatory Authority —

(@) what steps should be taken to ensure that the insurer —

(1) complies with this Act,

(ii) will be financially sound; or
(iii) will not be involved in financial crime;

(b) if the statutory manager considers that it is not practicable to take
steps as mentioned under paragraph (a) —

(i) whether steps should be taken to transfer the business of
the insurer to another appropriate person and, if so, to whom
and on what terms, and

(ii) whether the insurer should be wound up.

(5) Astatutory manager of an insurer shall comply with writien directions
from the Regulatory Authority in relation to his or her functions.

(6) A statutory manager of an insurer may apply to the court at any
time for directions.

(7) The Regulatory Authority may at any time remove a statutory
manager from office, and appoint a replacement, for whom the Regulatory
Authority shall apply to court for an order confirming the appointment
in terms of section 46 (5).

(8) A statutory manager of an insurer is not liable for a loss that the
insurer suffers unless it is established that the loss was caused by the
statutory manager’s fraud, dishonesty, negligence or wilful failure to
comply with the law.
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48. If a statutory manager is appointed to an insurer, the Regulatory
Authority shall ensure that the statutory manager remains appointed
until the Regulatory Authority —

(a) is satisfied that the grounds for making the appointment no longer

exist: or

(&) applies for the insurer to be wound up on the basis that it considers

that the insurer is insolvent and is unlikely to return to solvency
within a reasonable time.

49. (1) The Regulatory Authority may make an application to the
court for the winding up of an insurer if —

(a) a statutory manager has been appointed to the insurer; or

(b) the Regulatory Authority is satisfied that —

(i} the insurer is insolvent and cannot be restored to solvency
within a reasonable time, or
(ii) itis in the interests of the policyholders of the insurer.

(2) An application to the court for the winding up of an insurer,
whether under the Companies Act or under any other written law, shall
be made by the Regulatory Authority or by another person, with the
approval of the Regulatory Authority.

(3) The Regulatory Authority shall not give approval under
subsection (2), unless —

(a) an insurer’s licence has been or is to be revoked; and

(b) the Regulatory Authority is satisfied that adequate provision has
been made to protect the interests of the policyholders of an insurer,

(4) In winding up an insurer, the court —

{a) shall appoint a liquidator, who shall receive such remuneration
as the court may direct, to wind up the affairs of the insurer; and

(b) may issue such directions as it may deem necessary, to the
liquidator with regard to the functions to be carried by the liquidator.

(3) The liquidator appointed under subsection (4) (a) shall —

() act under the control of the court and may at any time apply to
the court for direction on the manner in which to wind up the affairs
of an insurer; and

(b) furnish the Regulatory Authority with such information as the
Regulatory Authority may require from time to time.

(6) In the winding up, the value of the policies under which an insurer
is liable shall be ascertained on such basis and in such manner as the
court may direct, and the available funds shall be distributed on such
basis as the court may deem just and equitable.

(7) Notwithstanding any other written law, in the event of the
liquidation, insolvency or bankruptcy of an insurer, the policyholder
issued with a policy by the insurer shall have preference against all other
creditors of that insurer in respect of the assets maintained in terms of
section 29.

(8) A right or obligation shall not, on or after the date of the final
winding up order in respect of an insurer, arise or become enforceable
under any policy issued by the insurer.

(9) The law applicable to the winding up of companies shall with
the necessary modifications, apply to the winding up of an insurer in
terms of this Act, except in so far as the provisions of any such law are
inconsistent with any provision of this Act, or of an order or direction
made by the court in terms of subsection (4).

§0. (1) Notwithstanding the provisions of the Companies Act or any
other written law, an insurer shall not be wound up voluntarily without
the prior written consent of the Regulatory Authority.

(2) The Regulatory Authority may authorise an insurer to wind up
voluntarily, where the insurer is solvent and submits a declaration to the
effect that arrangements satisfactory to the Regulatory Authority have
been made by that insurer to meet all its liabilities under the insurance
policies entered into by it, prior to the winding up.

(3) Where an insurer has received the authorisation of the Regulatory
Authority under subsection (2), the insurer shall —

(a) immediately cease to do business, retaining only the power to
carry out the necessary insurance business for the purpose of
effecting an orderly winding up;

(b) make necessary arrangements to discharge its obligations under
all existing policies under section 13 (2); and

{¢) wind up all operations undertaken.

(4) An insurer shall —

(a) not later than 30 days from the receipt of an authorisation under
subsection (2), send a notice of voluntary winding up, specifying
such information as the Regulatory Authority may specify, to all
policyholders, creditors and other persons entitled to the funds or
property held by the insurer as a fiduciary; or

(b) cause a notice of the voluntary winding up to be published in
such manner as the Regulatory Authority may specify.

51. (1) The authorisation to wind up an insurer under section 50 (2)
shall not prejudice the rights of a policyholder, creditor or other person
to payment in full of his or her claim, nor the right of an owner of funds
or other property held by the insurer to the return thereof.

(2) Subject to section 50, all lawful claims against an insurer shall be
paid promptly and all funds and other property held by the insurer shall
be returned to the rightful owner within a maximum period, which shall
be determined by the Regulatory Authority.

AS9

Voluntary |
winding up

Rights of
policyholders
and creditors



1l

-

T P R

R

i

A.60

Long lerm
policy to be
actuarially
sound

Validity of
contracts

Cenainciauses
of agreement
void

PART VII — Business Practice, Policies and Policyholder Protection

52. (1) Along term insurer shall not —

(a) enter into any particular kind of long term policy unless the valuator
is satisfied that the premiums, benefits and other values thereof
are actuarially sound and are in accordance with sound insurance
business principles;

(b) make adistinction between the premiums, benefits or other values
of different long term policies unless the valuator is satisfied that
the distinction is actuarially justified; or

(¢) award a bonus or similar benefit to a policyholder unless —

(i) it is done in accordance with the principles and practices of
financial management of the long term insurer, and

(ii) the valuator is satisfied that it is actuarially sound that a
surplus is available for that purpose.

(2) For the purposes of subsection (1) (¢) (1) “principles and practices
of financial management” means a statement approved by the board of
directors of a long term insurer, setting out the discretion retained by
the board of directors and the parameters within which that discretion
shall be exercised in respect of long term policies, where the long term
insurer has to exercise the board’s discretion in awarding a bonus or
similar benefit.

53. (1) An insurance policy shall not be void merely because a provision
of any written law, including a provision of this Act, in connection with
the insurance policy, has been contravened or not complied with.

(2) 1If a person has Qﬁﬁaa into an insurance policy with an insurer
or other person who was; in terms of this Act, prohibited from entering
or not authorised to enter into an insurance policy, the policy may be
cancelled by that person or the Regulatory Authority, and the person
shall immediately be deemed to be in the same legal position in respect
of the insurer or that other person, as if the policy had been cancelled on
account of a breach of contract by that insurer or such other person.

54, A clause of an agreement of an insurance policy shall be void, if
the purpose of the clause is —

(@) to exempt an insurer from liability for the action, omission or
representation of a person acting on the insurer’s behalf in relation
to the insurance policy;

(b) to make a declaration or admission that the person who acted on
behalf of an insurer in connection with the offer or negotiations
held before entering the policy, was in fact appointed by the person
who entered into the policy;

(c) that the obligation of an insurer under an insurance policy is
dependent upon the discharging of an obligation of another
person under a reinsurance policy; or

(d) to waive a right to which a person who has entered into an insurance
policy, or the life insured is entitled to.

mm” (1) The undertaking of an insurer to provide policy benefits under
a policy, other than a fund policy or a reinsurance policy, shall be
mzm.wn:%a until the insurer has received the first or only premium, or
until arrangements have been made to the satisfaction of that insurer
for the provision of the premium by debit order, stop order, credit nEd_
or other form of payment as may be approved by notice issued by the
Regulatory Authority.

(2) Eraz.w a premium payable under subsection (1) is received on
behalf of an insurer, by a person authorised under section 82, the receipt
Q, the premium shall be deemed to be a receipt of a premium by the
insurer 3_. the purpose of subsection (1), and the onus of proving that
the premium was received by a person not authorised to reccive the
premium shall lie on that insurer.

(3) For the purposes of this section, where a premium is remitted
through a postal money order or a cheque sent by post, the date of booking
the money order and the date of posting the cheque shall be treated as
the date of payment of the premium, if the cheque is honoured.

56. (1) Sﬁn.am a premium under an existing insurance policy, other
than a fund policy or a reinsurance policy has not been paid on its due
mmzy the policy shall, notwithstanding anything to the contrary, remain
in Mo_.no for a period of 30 days after the due date, or for such longer
period as an insurer may determine.

A.Nv Any notice that an insurer shall issue inviting the renewal of any
ﬁom.wow. shall include a statement indicating the time period during which
an insurance cover will remain operative prior to receipt of instructions
to renew the policy.

57. Cv. Where an overdue premium is not paid by the end of the
grace period referred to under section 56, the general insurance policy
2___ ﬂw deemed to have lapsed on the last day of the previous insurance
period.

@ An insurer shall not extend an insurance cover in respect of any
policy of general insurance effected in the course of its business
beyond the period referred to under section 56, unless specific Emz.:nmom
has been received from the policyholder or his or her insurance broker
prior to or ﬁ_.c_.mnm that period, to renew such insurance, and where such
instruction is not received the policy cover shall be treated as having
lapsed.

(3) An insurer shall notify a policyholder, in writing or by any other
method prescribed by the Regulatory Authority, at least 15 days prior
to the lapse of the policy, that the policy is about to lapse due to
non-payment of premiums.
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58. (1) Where the overdue premium for a long term policy is not
paid by the end of the grace period referred to under section 56, an insurer
shall, in terms of subsection (2), determine the remaining <m_=m of the
long term policy after the mm:mmmn:om.cm any claim which 1s manc._.ma
solely by the policy benefits to be provided under the long term policy.

(2) An insurer shall have such rules as may be approved by a <a=m8_..
which may prescribe a sound basis on ..<=_n._._. and the Boﬂrn.aw by érzm:.
the value of the long term policy is determined and otherwise dealt with
for the purpose of subsection (1). o .

(3) Where the long term policy has no remaining J.m_cn as determined
under subsection (1), the policy shall lapse, otherwise an insurer shall
after the expiration of the grace period —

(a) notify the policyholder, in such mozs. and manner as may be
determined by the Regulatory Authority, .Om the amount of the
remaining value, thatthe policy will remain in force, in accordance
with the rules of the long term insurer, until —

(i) the policy no longer has any such remaining value, where
upon it will lapse,

(ii) the payment of premiums is resumed, .

(iii) the provisions of the policy are Eun_ana in accordance
with the rules of the insurer, so that it becomes a policy
which is fully paid-up, or . .

(iv) the policyholder requests that the policy be m_.:._.nnmo_.wﬁ_. in
accordance with the rules of the insurer, and the remaining
value is paid to the policyholder; and

(b) deal with the policy accordingly. .

(4) An insurer may, until payment of the overdue premium of along
term policy, charge compound interest on the premium, on terms not
less favourable to the policyholder than the rate prescribed by the

ulatory Authority.
wnmn; q.:wo,aa_._mﬂwaamca and any compound interest o_wEman_ on
the policy under subsection (4) shall, for the purposes of this Act, be
deemed to be a debt owing to an insurer under En.wo:n.w“

(6) The insurer shall notify the policyholder, in writing or by any
other method acceptable to the Regulatory Authority, at least 15 days
prior to the lapse of the long term policy, that the policy is about to lapse
due to non-payment of premiums. . . .

59, (1) A policyholder who desires to a._moonzaco further premium
payment on a long term policy that has acquired _uo.:Q value %ﬁ.nusoa
under section 58 (1) shall, on application to the insurer, be entitled to
receive in lieu of that policy, a paid-up policy for an amount not less
than the value determined under section 58 (1). .

(2) A paid-up policy referred to under subsection (1) shall be payable
upon the happening of the contingency on which the amount assured
under the original policy would have been payable.

60. The policyholder of a long term policy who acquired a value
determined under section 58 shall, on application to the insurer, be entitled to
surrender the policy and to receive not less than the value of the policy, less
the amount of any debt owing to the insurer under, or secured by the policy.

61. Where a claim arising under a long term policy is paid, no deductions
shall, except with the consent in writing of the claimant, be made on account
of premiums or debts due to the insurer under any other policy.

62. (1) Each long term insurer shall establish a bonus policy statement
for each group of policyholders.

(2) The bonus policy statement shall set out the provisions of the
bonus policy with the profit policy and be disclosed by the insurer to a
policyholder at the time of taking out the insurance policy, and should
be made available by the insurer at anytime to all policyholders.

(3) The bonus policy statement referred to in subsection (2) shall be
approved by the board of directors of the insurer, setting out the discretion
retained by the board of directors and parameters within which that

discretion shall be exercised, where the insurer has to exercise discretion
in awarding a bonus or similar benefit.
~ (4) The bonuses of policyholders participating in the profits of an
insurer —

(a) shall be awarded in accordance with the bonus policy and with
the principles and practices of financial management of the
insurer; and

(b) the valuator must be satisfied that a surplus is available to declare
a bonus to policyholders.

63. (1) An insurer shall not provide or undertake to provide a policy

benefit in the event of the death of 2 minor —

(a) before the minor attains the age of 16 years; and

(b) if the value of the policy benefit, on its own or when added to the

value of the policy benefit, which is to be provided by an insurer
in terms of any policy, exceeds P30 000, or the sum of the total
of the premiums paid under such policy, whichever is greater, or
other amount prescribed by the Regulatory Authority:

Provided that this section shall not apply to or prohibit the allocation of
profit in respect of a policy on the life of a minor, which allocation does
not exceed the profits allocated to another policy on the life of a person
who is not a minor.

(2} A minor who has attained the age of 16 years may, without the
consent of his or her parent or guardian, effect a long term insurance
policy upon his or her own life and shall be as competent as any other
policyholder, and have and exercise all powers and privileges attached
to a policyholder in relation to the policy as if he or she were of adult
age, except that the minor shall not while he or she is still a minor,
pledge or cede the policy without the written consent of his or her parent
or guardian.

(3) For the purposes of this section the Regulatory Authority may by
notice in writing to each insurer, direct procedures to be undertaken in
the processing of claims in respect of a policy on the life of a minor.
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64. Subject to section 63 —

(a) the policy benefits provided or to be provided to a person under
one or more micro-insurance, life, disability or health policies, in
which that person or the spouse of that person is the life insured;
and

(b) which has acquired a long term policy value as determined under
sectton 58 (1); or

(¢) the assets acquired exclusively with the policy benefits,
shall, other than for a debt secured by the policy —

(i) during his or her lifetime, not be liable to be attached or
subjected to execution under a judgement of a court or form
part of his or her insolvent estate, or

(i) upon his or her death, if he or she is survived by a spouse,
child or parent, not be available for the purpose of the
payment of his or her debts.

65. A judgement creditor or the trustee of an insolvent estate, as the
case may be, shall determine which policy shall be realised, wholly
or partially, in order to make available to the judgement creditor or
trustee, the aggregate realisable value not protected and to which he or
she is entitled, if —

(@) two or more long term policies referred to under section 64, held
by the same policyholder, are attached inexecution of ajudgement
or order of any court at the instance of a creditor;

(k) apolicyholder of two or more long term policies referred to under
section 64 is found to be or otherwise declared insolvent by a
court; or \

(c) only a part of the aggregate realisable value of the policies is
protected as contemplated under section 64.

66. (1) A judgement creditor or the trustee of an insolvent estate of

a policyholder, who is entitled to a part of the realisable value of a long
term policy may, if he or she is in possession of the policy, deliveritto
an insurer who is liable under the policy for the purpose of the payment
to that creditor or trustee of the sum to which he or she is entitled.

(2) If a judgement creditor or trustee referred to in subsection (1)
is not in possession of a policy, the person in possession of the policy
shall, at the request of the judgment creditor or trustee, deliver it to the
insurer who is liable under that policy for the purpose of the payment to
that creditor or trustee of the sum to which he or she is entitled.

(3) On receipt of a policy delivered to an insurer in terms of
subsection (1) or (2), the insurer shall —

(a) at the request of the judgement creditor or trustee, pay to him or
her a sum equal to that part of the realisable value of the policy
to which he or she is entitled; and

(b) deal with the remaining part of the realisable value of the policy
in terms of section 58.

67. (1) Nothing in this Part shall be construed as derogating from
the powers of any court under the law relating to insolvency, to set
aside any cession of a long term policy made with the intent to benefit
someone at the expense of a creditor,

(2) If a premium upon a long term policy was paid with the intention
to benefit another person at the expense of a creditor of the person making
the payment, a court may order the policyholder to pay a sum equal
to the aggregate of all premiums so paid, with interest at a prescribed
rate per annum, on the amount of each premiuym so paid from the date
of its payment, to the creditor, and if the person has been adjudged or
w:ﬁé.mo declared insolvent, to the trustee of his or her estate in
insolvency.

3) 5.5 order for the payment of a sum of money made under
subsection (2) shall have the effect of pledging the policy referred to in
that subsection to the person entitled to the payment as security for the
payment and until the payment is made, that person shall be entitled to
possess the policy.

am.. (D m:&..wﬂ to subsection (5), if a party to a contract in terms of
which money is loaned, goods are leased or credit is granted, requires
E:mEQ. as a condition of that contract or otherwise, that an insurance
policy or its policy benefits be made available and used for the purpose
of E.oﬁoﬁmam the interests of that party or any other creditor, the person
Ego requires the policy or policy benefits to be made available shall
inform a v@_mowro_ann of his or her entitlement to freedom of choice,
and the policyholder shall be given prior notification of that entitlement
to free choice —

{a) as to whether he or she wishes —

m i) toenter into a new policy and make it available for that purpose,
(i) to make available an existing policy of the appropriate value
for that purpose, or
(iii) to utilise a combination of the options in i
s P subparagraphs (i)

(b) if a new policy is to be entered into —

(i) as to the insurer with which the policy is entered into and
as to the person, if any, who is to render services as an

__ Intermediary in connection with the transaction, and

(ii) as to whether or not the value of the policy benefits to be
provided thereunder, when taken in the aggregate with the
<u:._m nwm the policy benefits provided under any other policy
which is also to be made available and used for that purpose
shall exceed the value of the interest of a creditor; and

(c) if an existing policy is to be made available —

(i) as to the person, if any, who is to render services as an
intermediary in connection with the transaction, and
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(ii) as to whether or not a variation of the policy required
for that purpose shall be such as to cause the value of
the policy benefits to be provided thereunder, when
taken in the aggregate with the value of the policy benefits
provided under any other policy which is also to be
made available and used for that purpose, to exceed the
value of the interests of a creditor.

(2) The policyholder whose policy is to be made available shall
confirm in writing, before the policy is used for the purpose of protecting
the interest of a creditor, that he or she —

(@) was given prior written notification of his or her entitlement to

freedom of choice referred to in subsection (1);

(b) exercised the freedom of choice; and

(c) was not subject to any coercion or inducement as to the manner

in which he or she exercised the freedom of choice.

(3) Any policy benefits that may be provided under a policy referred
to in subsection (1) shall accrue and be paid to a creditor only to the value
of the interests of the creditor in the subject matter of the policy, and
any surplus shall accrue and be paid to the policyholder whose policy is
used for the protection of the interests of the creditor concerned.

(4} Where subsections (1) and (3) are contravened, the security
provided by the policy availed and used for the purpose shall be void,
and the policy benefits shall be provided to the person who made it
available.

(5) Subsection (1) shall not apply to a policy which is required to
be made available in relation to a contract in terms of which money is
loaned upon the securityf the mortgage of immovable property.

(6) Where a new policy is to be entered into, the premiums payable
under that policy shall be reasonable in relation to the premiums
generally charged by insurers under similar policies.

(7) This section shall not apply to a policy or policy benefits under
subsection (1), which are made available for the purpose of protecting
the interests of a creditor under a credit agreement to which another law
applies.

Emmv A person who contravenes a provision of this section is liable
to a fine not exceeding P20 000 as may be imposed by the Regulatory
Authority.

69. (1) A person shall not provide, or offer to provide, directly or
indirectly, any valuable consideration as an inducement to a person to
enter into, continue, vary or cancel an insurance policy, other than a
reinsurance policy.

(2) A person who contravenes this section is liable to a fine not
exceeding P20 000 as may be imposed by the Regulatory Authority.

70. (1) A person shall not be paid any commission or consideration
or thing of value by an insurer for the effecting or renewing of an insurance
policy, except a person who is approved by the Regulatory Authority to
render services as an intermediary.

(2) A consideration shall not be offered or provided by an insurer or
person on behalf of the insurer, or accepted by any person for rendering
services as an intermediary other than commission or service fees
approved by the Regulatory Authority and as may be prescribed.

(3) A person who contravenes a provision of this section is liable
to a fine not exceeding three times the value of any commission,
consideration or thing of value received, as may be imposed by the
Regulatory Authority.

71. (1) A person rendering services as an intermediary shall disclose
to a prospective policyholder, any commission or other remuneration
that he or she is likely to receive from an insurer in the event that the
prospective policyholder enters into, varies or renews an insurance policy
for which the intermediary has provided services.

(2) A person who contravenes this section is liable to a fine not
exceeding P20 000 as may be imposed by the Regulatory Authority.

72, (1) The Regulatory Authority may, by Notice published in the
Gazette and a newspaper of national circulation, determine that a specified
practice in relation to insurance business is an unfair practice.

(2) The Regulatory Authority shall consult relevant industry
organisations before making a determination in terms of subsection (1).

(3) The Regulatory Authority may, if it is satisfied that it is necessary
to urgently determine that an insurance business is an unfair practice in
terms of subsection (1), to protect the interests of policy holders and
potential policyholders of an insurer or a person who offers services as
an intermediary, do so without consultation required under subsection (2).

(4) A Notice published in terms of subsection (1) may relate to specified
insurance business or to insurance business of a specified kind.

(5) An insurer or a person who offers services as an intermediary
who engages in an unfair practice in relation to an insurance business
is liable to a fine not exceeding P100 000 as may be imposed by the
Regulatory Authority,

73. (1) The Regulatory Authority may accept a written undertaking
from an insurer, insurance broker or insurance agent in connection with
any warning that the Regulatory may have given for any matter, in the
exercise of its functions under this Act.

(2) An insurer, insurance broker or insurance agent who has submitted
a written undertaking under subsection (1) may, with the consent of the
Regulatory Authority, withdraw or vary the undertaking at any time, but
only with the consent of the Regulatory Authority.

(3) Where the Regulatory Authority considers that an insurer, insurance
broker or insurance agent has breached an undertaking made under
subsection (1), the Regulatory Authority may apply to the court for an
order in terms of subsection (4).
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(4) If the court is satisfied that an insurer, insurance broker or insurance
agent has breached an undertaking referred to under subsection (1), the
court may make all or any of the following orders —

{a) an order directing an insurer to comply with the undertaking;

(b) an order directing an insurer to do a specified act, or refrain from
doing a specified act, for one or more of the following purposes —

(i) to remedy the effects of the breach,
(ii) to compensate persons who have suffered loss due to the
breach, or
(iii) to ensure that the person does not commit a further breach
of the undertaking or of the Act;

(c) any other order that the court considers appropriate.

(5) The Regulatory Authority shall make a copy of an undertaking
referred to under subsection (1) available to any person who asks for it.

(6) The Regulatory Authority shall delete from a copy made under
subsection (5), any information that an insurer who gave the undertaking
has asked not to be released, but only if the Regulatory Authority is
satisfied that the information —

(a) is confidential information that has a commercial value and the
commercial value would be diminished if the information were
to be released generally;

(b) should not be disclosed because it would be against the public
interest to do so; or

(c) consists of personal details of the insurer.

(7) If information has been deleted from a copy of an undertaking in
terms of subsection (6), the copy shall include a note stating that some
information has been n_.ﬂ_nﬁa from that copy.

mﬁ.ﬂugw&a: 74. (1) A person who'suffers loss as a consequence of a contravention
TP of this Act by another person in this section called a “claimant” may
recover the amount of the loss by action in a court against —

(a) the other person; and

(b) any person who was knowingly involved in the contravention.

(2) The Regulatory Authority may institute an action of a kind
mentioned under subsection (1) on behalf of one or more claimants in
this section referred to as “representative action”, if in the opinion of
the Regulatory Authority it is proper to do so.

(3) In a representative action, the court may make any appropriate
order for the conduct of the action, including an order —

(@) for advertising the institution of the action;

(b) for the identification of claimants; and

(c) in respect of claimants who do not wish to pursue their claims
through the action.

(4) A claimant is not entitled to recover in a representative action,
and the court may make any appropriate order for the conduct of the
relevant actions, if —

(a) the Regulatory Authority institutes a representative action in

respect of a loss suffered by the claimant; and

(&) the claimant, either before or after the representative action is
instituted but before it is determined, institutes an action in terms
of this section in respect of the same loss.

(5) The Regulatory Authority shall have the conduct of a representative
action to the exclusion of the claimant, and may withdraw, abandon or
compromise the representative action, but an agreement or compromise
of the representative action is subject to the approval of the court.

(6) In a representative action, if the court orders the payment of
compensation, it may, in addition, if the court thinks fit, order a defendant
to pay —

(a) a penalty for punitive purposes not exceeding ten times the
amount of the profit or gain that may have accrued to the
defendant by the contravention: and

(b) interest on any amount ordered to be paid.

(7) A judgment in a representative action binds all claimants other
than —

(a) those that the court has by order excluded from the action in

terms of subsection (3) (c) or otherwise; and

(b) claimants mentioned under subsection (4).

(8) Any amount recovered by the Regulatory Authority in a
representative action shall be deposited into a specially designated
account established by the Regulatory Authority with a commercial
bank, and thereupon —

(a) the Regulatory Authority is, as a first charge against the account,
entitled to reimbursement of all expenses reasonably incurred in
bringing the representative action and in administering the
distributions made in terms of this subsection;

(b) the Regulatory Authority shall take reasonable steps to identify
claimants and determine the amount of their losses in connection
with the contravention, including publishing the order of the
court; and

(c) the balance of the amount recovered, after making provision for
expenses mentioned in paragraph (a), referred to as “distributable
balance” shall be distributed among the claimants so that each
claimant is paid the amount worked out using the formula —

amount of the claimant’s loss x distributable balance

Total amount of all claimants’ losses.
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(9) A person knowingly involved in the contravention concerned is
not entitled to a distribution in terms of subsection (8). .

(10) A distribution made under subsection (8} (c) may cm paid in stages.

(11) The surplus of the distributable balance not paid at the end of
three years after the first payment in terms of subsection (8) shall become
funds of the Regulatory Authority.

PART VIII — Insurance Brokers, Insurance Agents and
Representatives

75. The provisions of sections 9, 11, 12, 15, 16, 17, 18, m@. 21, 23,
38 and 39 shall with the necessary modifications apply to insurance
brokers and insurance agents in so far as they are not inconsistent with
the provisions of this Part.

76. (1) Subject to the provisions of this Part, a person shall not
render services as an insurance broker or insurance agent unless —

(a) the person is licensed as an insurance broker or insurance agent

under this Act; and o

(b) the person carries on insurance business in accordance with this

Act.

(2) A person who wishes to render services as an insurance _.u_.cwn_.
or insurance agent shall apply to the Regulatory Authority for a licence
in such form and manner, and upon payment of such fee as may be
prescribed.

(3) The licence issued in respect of an insurance broker or an
insurance agent shall beyvalid for such period as may be determined
by the Regulatory Authority, and shall be renewable as may be
prescribed. .

(4) A person who renders services as an insurance c_.owm_. or insurance
agent without a licence, or contrary to the provisions of this Act commits
an offence and is liable to a fine not exceeding P5 000 for each day on
which the offence occurs or continues to occur or to imprisonment for a
period not exceeding 5 years, or to both. .

77. (1) The Regulatory Authority shall not issue a licence to carry
on the business of insurance broker or insurance agent unless it is
satisfied that —

(a) the applicant is a resident of Botswana;

(b) the applicant has a principal office in Botswana; and

(c) the person who shall be handling the day to day management

of the company is resident in Botswana, and meets the fit and
proper requirements, as may be prescribed. .

(2) When considering an application for a licence under this Part, the
Regulatory Authority shall satisfy itself that — .

(a) it will not be contrary to the public interest for the applicant to

act as an insurance broker or insurance agent;

(b) the controllers, directors and managers are fit for the position;

(c) the relevant trust accounts will be operated in a satisfactory
manner in terms of section 83;

(d) the applicant is covered by a professional indemnity insurance
policy and has set up security acceptable to the Regulatory
Authority and meets the requirements under section 84:

(e) the applicant meets the minimum capital requirements prescribed;
and

() the business will be conducted in accordance with sound business
principles and the provisions of this Act.

78. (1) The Regulatory Authority shali, where it is satisfied that the
requirements under section 77 are met, issue a licence to the applicant
as an insurance broker or insurance agent to carry on business on such
conditions as the Regulatory Authority may determine.

(2) The issue of a licence under subsection (1) shall be recognised
as approval from the Regulatory Authority to render services as an
intermediary.

(3) An insurance broker or insurance agent shall prominently display
a copy of its licence at its principal office in Botswana.

{(4) An insurance broker or insurance agent who contravenes
subsection (3) is liable to a fine not exceeding P5 000 as may be
imposed by the Regulatory Authority.

79. An insurance broker or insurance agent shall at all times
maintain minimum capital requirements as may be prescribed.

80. (1) The accounts of every insurance broker or insurance agent
shall be audited annually by a resident auditor or an auditor approved
by the Regulatory Authority.

(2) Every insurance broker or insurance agent shall keep proper
accounts of, and financial information relating to its insurance business.

(3) The form of an audit referred to in subsection (1) shall be in
accordance with the requirements of the Companies Act and shall
contain such other information or such additional declarations as may
be prescribed.

(4) An auditor shall audit the trust accounts maintained by the
insurance broker in terms of section 83 and shall state in the audited
accounts whether in his or her opinion the trust accounts comply with
the provisions of this Act.

(5) Notwithstanding the requirements of subsection (1), the Regulatory
Authority may exempt an insurance broker or insurance agent from
auditing its accounts and may grant approval for an approved auditor to
sign off such accounts.
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81. (1) An insurance broker or insurance agent shall maintain
records relating to insurance transactions it has undertaken inside and
outside Botswana.

(2) An insurance broker or insurance agent shall not alter, amend,
remove or destroy records required to be maintained under subsection (1)
relating to insurance transactions.

(3) An insurance broker or insurance agent shall provide access,
where reasonable, to a policyholder or his or her authorised legal
representative to documents and correspondence issued or held by the
insurance broker or insurance agent of insurance transactions
undertaken on behalf of the policyholder.

(4) A person shall not be entitled, other than upon the order of a
competent court, to take copies of the documents or correspondence
specified in subsection (3), without the consent of the insurance broker
or insurance agent.

{5) An insurance broker or insurance agent who contravenes a
provision of this section is liable to a fine not exceeding P20 000 as may
be imposed by the Regulatory Authority.

82. (1) An insurance broker shall not receive, hold or in any other
manner deal with premiums payable under a policy entered into or to
be entered into with an insurer, other than a reinsurance policy, and the
insurer shall not permit the insurance broker to receive, hold or in any
other manner deal with the premiums —

(a) unless authorised to do so through a written agreement with that

insurer; and

{b) otherwise than :ﬁ accordance with such manner as may be

prescribed. 3

(2) An insurance broker shall remit the premiums collected on behalf
of an insurer to the insurer according to such requirements as may be
prescribed.

(3) In so far as it affects a policyholder or prospective policyholder,
all premiums paid to an insurance broker shall be deemed to have been
paid to the insurer, subject to section 55 (2).

(4) An insurance broker who contravenes a provision of this
section is liable to a fine not exceeding P20 000 as may be imposed by
the Regulatory Authority.

83. (1) An insurance broker shall open and maintain a bank account
for the keeping of premiums received under section 82 and such
account shall be a trust account and be separate from any account which
the insurance broker may open and maintain for the keeping of its own
funds.

(2) An insurance broker who contravenes this section is liable to a
fine not exceeding P20 000 as may be imposed by the Regulatory
Authority.

84. (1) An insurance broker or insurance agent shall maintain a
minimum amount of professional indemnity insurance as may be
prescribed.

(2) An insurance broker authorised to collect premiums on behalf of
an insurer shall set up security, as may be prescribed.

(3) An insurance broker or insurance agent who contravenes a
provision of this section is liable to a fine not exceeding P20 000 as
may be imposed by the Regulatory Authority.

. 85. (1) A representative of an insurer, insurance broker or
insurance agent shall comply with the provisions of this Act.

(2) An insurer, insurance broker or insurance agent shall not engage
a person to act as a representative unless the insurer, insurance broker or
insurance agent complies with the provisions of this section.

(3) An insurer, insurance broker or insurance agent shall enter into
an agreement with a representative who offers to render services as a
representative on behalf of the insurer, insurance broker or insurance
agent,

(4) Every insurer, insurance broker or insurance agent shall issue to
each representative, an identity card stating —

(@) the name of the employer;

(b) the class or classes of business the representative is empowered

to transact; and

(c) the name, address and a photograph of the representative.

(5) An insurer, insurance broker or insurance agent shall maintain
records of all application forms, agreements with representatives and
duplicate copies of all identity cards issued in terms of subsections 3)
and (4).

(6) An insurer, insurance broker or insurance agent shall submit to
the Regulatory Authority on a quarterly basis, a list of representatives,
in such manner as may be prescribed.

(7) An insurer, insurance broker or insurance agent shall within 14
days, report to the Regulatory Authority, any misconduct or contraventions
to this Act, by its representative, of which it has knowledge.

(8) A person who contravenes a provision of this section is liable
to a fine not exceeding P20 000 as may be imposed by the Regulatory
Authority.

86. (1) An insurer, insurance broker and insurance agent shall keep
and maintain a register of representatives and a copy of such register
shall be submitted to the Regulatory Authority on a quarterly basis.

(2) A person who contravenes subsection (1) is liable to a fine not
exceeding P20 000 as may be imposed by the Regulatory Authority.

(3) A representative shall be removed from the register of

”_mu_.ommam:adm. where he or she fails to comply with the provisions of
is Act.
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87. (1} A representative shall not render services for more than one
insurer, insurance broker or insurance agent licensed under this Act.

(2) An insurance agent shall not render services for more than one
general insurer and more than one long term insurer registered under
this Act.

(3) An insurance agent shall not render services for an insurance broker
without prior written approval of the Regulatory Authoriy.

(4) A principal officer shall not engage the services of a representative
without an intermediary agreement.

(5) A representative shall not act outside the terms of the intermediary
agreement referred to in subsection (4).

(6) An intermediary agreement referred to under subsection (4) and (5)
shall be in such form as may be prescribed.

(7) A person who contravenes a provision of this section is liable
to a fine not exceeding P20 000 as may be imposed by the Regulatory
Authority.

88. (1) An insurer, insurance broker or insurance agent shall be liable
for any act or omission made or done by a representative whilst carrying
out his or her duties as a representative.

(2) Nothing contained in this section shall prevent an insurer, insurance
broker or insurance agent from seeking redress against a representative,
as a result of the insurer, insurance broker or insurance agent incurring an
expense or liability which, but for the provisions of this section, the insurer,
insurance broker or insurance agent would not otherwise have incurred.

89. (1) An insurer, insurance broker or insurance agent shall notify
the Regulatory Authority of any termination of a representative agreement,
within 14 days of the date of termination of the agreement, and the reasons
for the termination. \

(2) Notwithstanding any obligation under an agreement, no disclosure
of the reasons of termination of an agreement with a representative,
made by an insurer, insurance broker or insurance agent, acting in good
faith under subsection (1), shall give rise to any criminal or civil action
against the insurer, insurance broker or insurance agent.

(3) A person who contravenes a provision of this section is liable
to a fine not exceeding P20 000 as may be imposed by the Regulatory
Authority.

90. (1) An insurance broker or insurance agent shall not enter into
any amalgamation, sale, transfer, takeover of the ownership of, or business
of another insurance broker or insurance agent or other similar arrangement,
without the prior written approval of the Regulatory Authority.

(2) The Regulatory Authority in deciding whether to grant its approval
under subsection (1) shall consider whether the terms and conditions are
in the interest of the policyholders, the economy, the insurance industry
or the public.

(3) The Regulatory Authority may, as a condition for granting its
approval, require such amendments as it may recommend, to be made to the
amalgamation, sale, transfer, takeover or other similar arrangement.

PART IX — Provisions Relating to Underwriting Associations

91. The provisions of sections 38, 39 and 40 shall with the necessary
Eo&mnmzozm apply to underwriting associations in so far as they are
not inconsistent with this Part.

92. (1) The Regulatory Authority may determine the conditions for
the undertaking of insurance business by an association of underwriters,
in such manner as may be prescribed.

(2) Notwithstanding the generality of subsection (1), the conditions
for the undertaking of insurance business may include —

(a) licensing requirements;

(b) classes of business underwritten;

(c) capital requirements;

(d) margins of solvency;

(e) retention of premiums;

(f) deposits and investments in Botswana;

(g) filing and reporting requirements; and

(h) any such additional requirements and conditions as may be

considered necessary by the Regulatory Authority.

PART X — Miscellaneous Provisions

93. (1) A person shall not, without the approval of the Regulatory
Authority —

(a) apply to his or her, or its business or undertaking, a name or
description which includes the word “insure”, “assure” or
“underwrite” or any derivative thereof; and

{b) _unn.on.n any act which indicates that he or she, carries on or is
authorised to carry on any business for which an insurance licence
is required, unless the person is authorised to carry on that business.

_ (2) A person shall not publish misleading or incorrect statements or
information that is contrary to the public interest.

(3) A person who contravenes a provision of this section is liable to
a fine not exceeding P100 000 as may be imposed by the Regulatory
Authority,

94. (1) The Regulatory Authority may, by an instrument in writing,
appoint a person to be an inspector or an investigator under this Act.

_ (2) The Regulatory Authority shall issue an identity card to each
inspector and investigator appointed under subsection (1).

(3) An inspector or investigator, when exercising a power conferred
by this Act, shall produce the identity card issued under subsection (2),
for inspection.

95, A.C An inspector may at any time inspect the affairs or any part of
the affairs of a person who is, or at any time has been, a licensed insurer,
insurance broker or insurance agent to check whether the person —

(a) is complying or has complied with this Act and the conditions of
its licence;
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(b} satisfies criteria or standards set out in or made under this Act;
or

(c) is or has been involved in financial crime.

(2) For the purpose of an inspection under subsection (1) —

(a) the inspector may enter any premises used or apparently used by
an insurer, insurance broker or insurance agent for carrying on
insurance business purposes, at any reasonable time; and

(b) inspect and make copies, or take extracts from, any relevant
records, documents or things in those premises.

(3) An insurer, insurance broker or insurance agent, and its directors
and officers, shall afford an inspector full and free access to the premises,
records and documents of the institution as are relevant to the inspection.

(4) A person who, without reasonable excuse, contravenes
subsection (3) is liable to a fine not exceeding P2 500 for each day on
which the contravention occurs or continues to occur as may be imposed
by the Regulatory Authority.

96. (1) This section applies if an investigator —

(a) has reasonable grounds to believe that —

(1) an offence under this Act has been or may have been
committed, or

(ii) an insurer, insurance broker or insurance agent is not
complying with, or has not complied with this Act; or

(b) suspects on reasonable grounds that a person (referred to under
this section as the “relevant person”) has in its possession or under
its control anything that may afford evidence relevant to the matter
(referred to under this section as the “relevant evidence™).

(2) For the purpose of investigating an offence or suspected offence,
the investigator may —

(a) subject to subsectidy (6), enter any premises used or apparently
used by an insurer, insurance broker or insurance agent for carrying
on insurance business purposes, at any reasonable time and search
for any record, document or other thing that the investigator
considers may be relevant to the inspection;

(b) inspect and make copies, or take extracts from, and where necessary
in an appropriate case to take possession of, such records,
documents or things;

(c) give adirection (orally or in writing) to an insurer, insurance broker
or insurance agent, to a director or employee of the institution, or
to the relevant person, to produce the relevant evidence to the
investigator as specified in the direction; or

(d) give a direction to a relevant person to do any of the following —

(i) produce to the investigator, at a reasonable time and place
specified in the direction, any relevant evidence,
(ii) give the investigator explanations or further information
about the relevant evidence, or
(iii) attend before the investigator at a reasonable time and place
specified by the investigator, and answer under oath
questions relating to the matter.

(3) Aninsurer, insurance broker or insurance agent, and its directors,
officers and employees, shall afford an inspector full and free access to
the premises, records and documents of the institution as are relevant to
an investigation under this section.

(4) A person who, without reasonable excuse, refuses or fails to
comply with a direction in terms of subsection (2) is liable to a fine not
exceeding P2 500 for each day on which the refusal or failure to comply
occurs or continues to occur as may be imposed by the Regulatory
Authority.

(5) A person who, without reasonable excuse, says anything in
answering a question put to the person by an investigator in terms of
this section —

(a) that the person knows to be false or misleading in a material

particular; or

(b) reckless as to whether it is false or misleading in a material

particular,
commits an offence and is liable to a fine not exceeding P100 000 or to
imprisonment for a period not exceeding five years, or to both,

(6) An investigator shall not enter premises in terms of subsection (2) (a)
unless —

(@) with the consent of the person in charge of the premises at the

time of entry;

(b) in accordance with a warrant under subsection (7); or

{c} in an emergency, under subsection (9).

(7) A warrant for the purposes of subsection (6) is a warrant issued
by a magistrate on application by an investigator.

(8) A magistrate shall not issue a warrant under this section unless
satisfied that this section applies to the case, as provided in subsection 1.

(9) An investigator may enter premises and exercise powers under
this section without the consent or warrant referred to under subsection (6),
only if there are reasonable grounds to suspect that it is necessary to do
so to prevent loss or destruction of, or damage to, relevant evidence.

97. (1) The Regulatory Authority may institute an investigation into
the activities of any person, not being a person licensed under the provisions
of this Act, whom it suspects is carrying on any class of insurance business
as an insuter, insurance broker or insurance agent.

(2) The Regulatory Authority may require a person referred to under
subsection (1), who it suspects is carrying on any class of insurance
business as an insurer, insurance broker or insurance agent, to produce
any documentation and information as the Regulatory Authority thinks
necessary, and the person shall comply with the requirements within
such time as may be specified by the Regulatory Authority.

(3) A person who contravenes a provision of this section is liable to a fine
not exceeding P100 000 as may be imposed by the Regulatory Authority.
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98. No matter or thing done or omitted to be done by an officer of
the Regulatory Authority or any person performing the functions of his
or her office, shall, if the matter or thing is done bona fide in the course
of carrying out the duties conferred under this Act, render the officer
personally liable to an action, claim or demand.

99. Where a person contravenes section 4 (1) or 76, the Regulatory
Authority may by notice in writing, direct the person to make such
arrangements as may, be approved by the Regulatory Authority to
discharge all or any part of the obligations under any insurance policy
already entered into by that person.

100. An insurer shall not publish or issue a document on which is
printed a statement —

(@) of its authorised share capital, unless the statement also sets forth

the amount of its subscribed capital and of its paid-up capital; or

(b) of its subscribed capital, unless the statement also sets forth the

amount of its paid-up capital,

101. (1) All insurances effected by Botswana residents or Botswana
resident companies shall be placed with Botswana insurers and reinsurers,
unless an exemption for a particular class of insurance is issued by the
Regulatory Authority under subsection (2).

(2) Where a class of insurance required to be placed with a Botswana
insurer under subsection (1) is not available from a Botswana insurer
or reinsurer, an insurance broker placing the business may place such
insurance with a non-resident insurer.

(3) The person placing insurance business under subsection (2) shall
apply in writing to thé, Regulatory Authority for approval prior to the
placement of the insurance business.

(4) Nothing in this section shall affect the requirements of any law
related to exchange control for the time being in force in Botswana.

102. In the case of an insurance policy effected outside Botswana
by a Botswana resident or Botswana resident company, other than an
insurer licensed under this Act, the policy shall be effected through the
offices of a Botswana licensed insurance broker.

103. An insurer shall not issue or renew a policy of insurance under
which the insurer undertakes a liability, which amount or maximum
amount is uncertain at the time when the contract of insurance is entered
into or renewed.

104. Notwithstanding any contract provisions in a policy or in any
agreement relating to a policy, the holder of a policy issued by a Botswana
insurer shall be entitled to enforce his or her rights under the policy,
against the insurer liable under the policy in any court in Botswana.

105. (1) An insurer shall not register the transfer of more than five
per cent of its shares —

(@) to any person or body of persons directly or indirectly, wholly or

partly owned or controlled by a Botswana insurance broker;

(b) toany person or body of persons directly or indirectly by itself or
through any nominee, holding at that time, any legal or equitable
interest in any Botswana licensed insurance broker; or

(c) to any person or body of persons associated with a person or
body of persons under paragraph (a) and (b).

(2) An insurer shall not directly or indirectly acquire or hold any
legal interest or any equitable interest in excess of five per cent in any
Botswana insurance broker, or in any company or partnership directly
or indirectly by itself or through any nominee, holding at that time, any
legal or equitable interest in any Botswana insurance broker or in any
company or partnership associated with any such insurance broker,

(3) A Botswana insurance broker shall not permit any Botswana insurer
or person or body of persons directly or indirectly by itself or through
any nominee, holding at that time, any legal or equitable interest in any
Botswana insurer, or any person or body of persons associated with either,
to acquire or hold more than a five per cent interest in its business as an
insurance broker.

(4) A person, company or body of persons who has a legal or equitable
interest in or is owned, controlled or employed by —

(a) any Botswana insurance broker; or

(b) any Botswana insurer,
shall not be employed as the principal officer, controller, director or
manager of a Botswana insurer or insurance broker respectively, nor
may a Botswana insurer or insurance broker enter into any management
agreement with any such person, company or body of persons.

(5) An insurer, insurance broker or instrance agent who contravenes
a provision of this section is liable to a fine not exceeding P70 000 as
may be imposed by the Reguiatory Authority.

106. (1) The Regulatory Authority may, at any time before or during
the course of an investigation in terms of section 97, require an insurer,
insurance broker or insurance agent to transfer all or a specified portion
of its assets into a trust to be administered by a person nominated by the
Regulatory Authority.

(2) The assets subject to trusteeship under subsection (1) shall not be
mortgaged, pledged or otherwise encumbered in any manner whatsoever in
favour of any other person, unless with the prior consent of the Regulatory
Authority.
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107. (1) Notwithstanding any steps already taken vw the Wmmc_mﬁQ
Authority, a person who without reasonable excuse fails to no_sﬁ_% with
a direction, order or requirement given to that person under this Act
shall be liable to a fine not exceeding P50 000 as may be imposed by
the Regulatory Authority. .

(2) Where the Regulatory Authority has imposed a fine in terms of
subsection (1), and the person still fails to comply with the a:mn:@:.
order or requirement given to that person, the Regulatory >=E.o:€
shall impose a further fine of P5 000 for each day that the non-compliance
continues, up to a maximum of 90 days, after which the Regulatory
Authority shall cancel that person’s licence. . .

108. A person who knowingly hinders or prevents moﬂ_u__m..no with
a direction, order or requirement given under this Act is liable to m.m:o
not exceeding P100 000 as may be imposed by the anc_mSQ Authority.

109. A person who destroys, falsifies, conceals or E%Ownm. of or
causes or permits the destruction, falsification, concealment or disposal
of a document or thing that the person knows or ought reasonably to
have known is relevant to the performance or exercise of the mmmc_mﬁq
Authority’s functions or powers is liable to a fine not exceeding
P100 000 as may be imposed by the Regulatory Authority. .

110. Notwithstanding the provisions of any other enactment, in
assessing damages in any court action, whether commenced cnmo_..m or
after the commencement of this Act, there shall not be taken into
account any sum paid or payable on the death of the deceased under any
contract of insurance whether effected before or after the commencement
of this Act. b3 o

111. (1) Subject to subsection (2), the Minister may g Order
published in the Gazerre, exempt an insurer, insurance broker, insurance
agent, representative or class of insurance business from any of the
provisions of this Act. .

(2) An exemption made under subsection (1) shall not apply to
sections 7, 8, 16, 18, 19, 20, 24, 29, 38, 39, 69, 76, 79, 83 and 105.

112, (1) The Minister may, in consultation with z_o. mnmc_mﬁQ
Authority, make regulations prescribing anything under this Act iw:n__
is to be prescribed or which is necessary or convenient to be prescribed
for the better carrying out of the objects and purposes of this Act, or to
give force and effect to its provisions. . .

(2) Without prejudice to the generality of subsection (1), regulations
may provide for — !

(a) the manner in which an application is to be made for a licence

and the manner in which a licence is to be issued or renewed;

(b) the forms to be used and fees to be paid in relation to anything to

be done under this Act; o .

{c) thecalculations for prescribed capital target and minimum capital

target;

(d) procedures for investigations to be conducted to establish the

financial soundness of insurers;

(e} procedures for furnishing returns to the Regulatory Authority;
() maintenance of records of insurers;

(g) fit and proper requirements of controllers, directors or managers

of insurers, insurance brokers and insurance agents;

(h) qualifications for representatives and procedures for submitting

list of representatives;

(i) procedures for remittance of premiums;

(/) professional indemnity insurance and security;

(%) conditions for undertaking insurance business by an association
of underwriters;

(/) the disclosure of information to policyholders or other persons
about insurance matters;

(m) submission to the Regulatory Authority of financial statements,
reports, statistics, accounts and other documents; and

(n) any other thing that may be required for the proper implementation
of this Act.

113. The Regulatory Authority may make administrative rules in
relation to the insurance industry.

114. The Insurance Industry Act (hereinafter referred to as the
“repealed Act™) is hereby repealed.

115. (1) A person who immediately prior to the commencement of
this Act was licensed in terms of the repealed Act, and was by virtue of
that licence, authorised to carry on long term insurance business as
defined under the repealed Act, shall be deemed to be licensed to carry
on the long term insurance business or providing or undertaking to
provide policy benefits under this Act.

(2) A person who immediately prior to the commencement of this
Act was licensed in terms of the repealed Act, and was, by virtue of that
licence, authorised to carry on general insurance business as defined
under the repealed Act, shall be deemed to be licensed as a general
insurer in terms of this Act.

(3) A person who immediately prior to the commencement of this
Act was licensed in terms of the repealed Act, and was, by virtue of
that licence, authorised to carry on the business of an insurance broker
and insurance agent under the repealed Act shall be deemed to carry
on business as an insurance broker or insurance agent, in terms of this
Act,

(4) A long term or general insurer authorised to carry on insurance
business in terms of the repealed Act, shall carry on that business

subject to the conditions referred to under section 10, and in terms of
this Act.
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(5) An insurance broker and insurance agent authorised to carry on
insurance business in terms of the repealed Act, shall carry on that
business subject to the conditions referred to under section 77, and in
terms of this Act.

(6) A person referred to under subsection (1), (2), (3), (4) and (5)
shall, within a period of six months after the commencement of this Act,
make an application to the Regulatory Authority in terms of section 7
and 76, for a new licence in exchange for the certificate of registration
issued to that person under the repealed Act.

(7) Upon receipt of an application in terms of subsection (6), the
Regulatory Authority shall issue the new licence specifying the
conditions referred to in subsection (1), (2), (3), (4) and (5) as if they
have been determined by the Regulatory Authority, with the necessary
modifications in terms of section 10 and 77, and shall not thereupon
vary any of those conditions, or determine a new condition, otherwise
than in terms of section 11 and 12.

(8) Any fines (referred to as “civil penalties” under the repealed
Act), imposed by the Regulatory Authority under the repealed Act,
shall continue as if imposed under this Act.

(9) Any decision or action taken or purported to have been taken or
done by the Regulatory Authority under the provisions of the repealed
Act, shall, in so far as it is not inconsistent with the provisions of this
Act, be deemed to have been taken or done under the corresponding
provisions of this Act.

(10) Any right existing towards any person under a contract of
insurance or policy made under the repealed Act, or any liability an
insurer has towards any person under a contract of insurance or policy
under the repealed Act, shall continue to be in force as if made under
this Act, until the right or liability is enforced.

Description

Accident Business

Engineering Business

Health Business

AB3

SCHEDULE |

Classes of General Insurance Business

(section 2)
Nature of Business

Effecting and carrying out contracts of insurance in terms.
of which a person in return for a premium, undertakes
to provide fixed pecuniary benefits against risks of the
person insured —

(a) sustaining injury as the result of an accident or
of an accident of a specified class; or

(b) dying as the result of an accident or of an accident
of a specified class,

and includes a reinsurance policy in respect of such
a contract.

Effecting or carrying out contracts of insurance in terms
of which a person, in return for a premium, undertakes
to provide policy benefits if an event contemplated in the
contract as a risk relating to —

(a) the possession, use or ownership of machinery
or equipment, other than a motor vehicle, in the
carrying on of a business;

(b) the erection of buildings or other structures,
or the undertaking of other works; or

(¢} the installation of machinery or equipment,

occurs; and includes a reinsurance policy in respect of
such a policy.

Effecting or carrying out contracts of insurance in terms
of which, in return for a premium, undertakes to provide
policy benefits upon an event relating to the health of the
mind or body of a person or an unborn child; subject to
any limitations as may be prescribed by the Regulatory
Authority; and includes a reinsurance policy in respect of
such a contract.
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Property Business

Guarantee Business

Liability Business

Miscellaneous Business

Motor Business

Transportation Business

Effecting or carrying out contracts of insurance in terms
of which a person, in return for a premium, undertakes
to provide policy benefits if an event, contemplated in
the contract as a risk other than a risk more specifically
contemplated in another definition in this section relating
to the use, ownership, loss of or damage to movable or
immovable property occurs; and includes a reinsurance
policy in respect of such a policy.

Effecting or carrying out contracts of insurance in terms
of which a person, other than a bank, in return for a premium,
undertakes to provide policy benefits if an event, contemplated
in the policy as a risk relating to the failure of a person to
discharge an obligation, occurs; and includes a reinsurance
policy in respect of such a policy.

Effecting or carrying out contracts of insurance in terms
of which a person, in return for a premium, undertakes t0
provide policy benefits if an event, contemplated in the
contract as a risk relating to the incurring of a liability,
otherwise than as part of a policy relating to a risk more
specifically contemplated in another definition in this category,
occurs; and includes a reinsurance policy in respect of
such a policy.

Effecting or carrying out contracts of insurance in terms
of 2:3: a person, in return for a premium, undertakes to
provide policy benefits if an event, contemplated in the
contract as a risk relating to any matter not otherwise defined
in this section, occurs; and includes a reinsurance policy
in respect of such a policy.

Effecting or carrying out contracts of insurance in terms
of which a person, in return for a premium, undertakes to
provide policy benefits if an event, contemplated in the
contract as a risk relating to the possession, use or ownership
of a motor vehicle, occurs; and includes a reinsurance
policy in respect of such a policy.

Effecting or carrying out contracts of insurance in terms
of which a person, in return for a premium, undertakes to
provide policy benefits if an event, contemplated in the
contract as a risk relating to the possession, use or ownership
of a vessel, aircraft or other craft or for the conveyance
of persons or goods by air, space, land or water, or to the
storage, treatment or handling of goods so conveyed or to
be so conveyed, occurs; and includes a reinsurance policy
in respect of such a policy.

i e

Description

Disability Business

Health Business

Fund Business

A85

SCHEDULE 2

Classes of Long Term Insurance Business

(section 2)

Nature of Business

mmmnommsm or nE.Q:.ﬁ out contracts of insurance in tems
of S?n: a person, in return for a premium, undertakes to
v:.z..ao policy ._ua=nma upon the event of the functional
wwu& .om n.ﬁ nu.:mn_o_. body of a person or an unborn chiid
oming impaired; and includes a reinsu icy i
respect of such a contract. el

mmnnﬂ._am or carrying out contracts of insurance in terms
of «.i:o_._. in return for a premium, undertakes to provide
vm__nw benefits upon an event relating to the health of the
B:._a.oa. co.n_w of a person or an unborn child; subject to
any limitations as may be prescribed by the Regulatory

Authority; and incl i i
C udes a reinsurance policy in re
such a contract. POy spectof

mm.nog.ﬁm or carrying out contracts of insurance in terms
of ¢.<En=. in return for a premium, undertakes to provide
policy _u..wnm.m.ﬁ for the purpose of funding in whole or in
part the __m_u__._Q of a fund to provide benefits to its members
in terms of its rules, other than such a contract relating
nxo__.hm.z_o_z to a particular member of the fund or to the
surviving spouse, children, dependants or nominees of a
wE.m_n:mE. member of the fund; and includes a reinsurance
policy in respect of such a contract:

where “fund” means —

(a) a fund as defined under the Retirements Funds
Act; or

(b) any c.qu person, arrangement or business
prescribed by the Regulatory Authority.
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Sinking Fund Business

Effecting or carrying out contracts of insurance in terms
of which, in return for a premium, undertakes to —

(a) provide policy benefits upon, and exclusively
as a result of, a life event; or

(b) pay an annuity for a period,

and includes a reinsurance policy in respect of such a
contract;

where “life event” means the event of the life of a person
or an unborn child —

(a) having begun;

(b) continuing;

{(¢) having continued for a period; or

(d) having ended.
Effecting or carrying out contracts of insurance, other
than life business, in terms of which a person, in retum
for a premium, undertakes to provide one or more sums
of mogey, on fixed or determinable future date, as policy

benefits; and includes a reinsurance policy in respect of
such a contract.

PASSED by the National Assembly this 16th day of July, 2015.

BARBARA N. DITHAPO,
Clerk of the National Assembly.




