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Proclamation No. 1076/2018
A PROCLAMATION TO PROVIDE FOR THE

PUBLIC PRIVATE PARTNERSHIP

WHEREAS, the participation of the private
sector is recognized an essential strategy to realize
the country’s development objectives, including the
infrastructure system

WHEREAS, it is desirable to establish a
favorable legislative framework to promote and
facilitate the implementation of privately financed
infrastructure projects by enhancing transparency,

faimess and long-term sustainability;

WHEREAS, it has become necessary to

further develop the general principles  of
transparency, economy and fairness in the award of

contracts by public entities through the
establishment of specific procedures for the award

of infrastructure projects;

NOW, THEREFORE, in accordance with
Article 55(1) of the Constitution of the Federal
Democratic Republic of Ethiopia, it is hereby

proclaimed as follows:

14T M 7o b T
Negarit G. P.0.Box 80001
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This Proclamation may be cited as “Public Private

Partnership Proclamation No. 1076/2018".

2. Definitions
In this Proclamation unless the context requires

otherwise:

1. "Board" means the board established

pursuant to this Proclamation.

2. "Contracting Authority" means a Public
Body or a Public Enterprise which intends
to enter into a Public Private Partnership

Agreement with a Private Party.

"Infrastructure

d

Facility" means any

physical facility and systems that directly

or indirectly provide Public Service
Activity.
4. "Ministry" or "Minister" means the

Ministry or Minister of Finance and

Economic Cooperation, respectively.

5. *“Person” means any natural or juridical

person.

.

6. "Private Party" means a party that enters

into a Public

Private Partnership

Agreement with a Contracting Authority.

"Project Agreement" means the Public

Private Partnership Agreement and other

agreements entered

into between the

Contracting Authority or another Public

Entity and the Private Party for the purpose
of the project.
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3.

12.

“Project Company" means the legal entity
incorporated under.the laws of the Federal
Democratic Republic of Ethiopia by the
successful bidder whose sole purpose shall
be to execute and implement the Public
Private Partnership Agreement and other

Project Agreements, if any.

"public Body” means any organ of the

Federal Government, which is wholly
financed by the Federal Government
budget.

vpublic Enterprise” means an enterprise
fully owned by the Federal Government
and defined under the relevant laws of the

Federal Democratic Republic of Ethiopia.

. "Public Entity" means a Public Body or a

Public Enterprise.

"public Private Partnership" or "PPP"
means a long-term agreement between a
Contracting Authority and a Private Party

under which a Private Party:

a) undertakes to perform a Public Service

Activity that would otherwise be
carried out by the Contracting
Authority;

b) receives a benefit by way of :

(1) compensation by or on behalf of
the Contracting Authority;

(2) tariffs or fees collected by the
Private Party from users or
consumers of a service; and
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. "Public Private Partnership Agreement

. “Regional

(3) a combination of such compensation

and such charges or fees.

c) is generalily liable for risks arising from
the performance of the activity or use of
the state property in accordance with

the terms of the Project Agreements.

means a contract concluded between the
Contracting Authority and a Private Party
setting forth the terms and conditions of

the Public Private Partnership.

. "Public Service Activity" means any activity

the government has decided to perform for
the reason that it has deemed it to be
necessary in the general interest of the public
and considered that private initjative was

inadequate for carrying it out.

. "Public Private Partnership Directorate

General” or "PPP Directorate General"
means the unit established within the

Ministry pursuant to this Proclamation;

States” means any region

referred to in  Article 47(1) of the
Constitution of the Federal Democratic
Republic of Ethiopia and includes the

Addis  Ababa and Dire Dawa city

administrations;

- "Unsolicited Proposal" means any proposal

undertaking a Public Private Partnership
project that is not submitted in response to
a request or solicitation issued by the
Contracting Authority within the context of

a competitive selection procedure.
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18. "Value for Money" means that the
undertaking of a Public Service Activity of
the Contracting Authority by a Private
Party under a Public Private Partrership
results in a net benefit accruing to that
Contracting Authority or consumer defined
in terms of cost, price, quality, quantity,
timeliness of implementation and other
factors which influence the determination
of the best economic value compared to
other options of delivering this Public

Service Activity or use of government

property.

19. any expression in the masculine gender

inciudes the feminine.

. Objective

This Public Private Partnership Scheme shall

have the following objectives:

1/ to create a favorab%e framework for

promoting and facilitating  the
implementation  ©of privately financed
projects to support Ethiopian economic

growth;

2/ to enhance transparency, fairness, Value for

Money, efficiency  and long-term

sustainability;

3/t improve quality of Public Service

Activity; and

4/ to maintain macroeconomic stability by

reducing growth in public debt.
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4. Scope of.-\Qplicntiun

|/ This Proclamation shall apply to Public
Private Partnership projects of Public

Bodies and Public Enterprises;

2/ The following activities are expressly
| excluded from this Proclamation:
a) oil, mines, minerals, rights of air
space; and
b) Privatization or divestiture of public

infrastructure or public enterprises.

5. Forms of Public_Private Partnerships

I/ Public private partnerships may involve
any of the following activities or any
combination thereof:

a) The design, construction, financing,
maintenance or operation of new
Infrastructure Facilities.

b) The rehabilitation, modernization,

financing, expansion, maintenance or
operation of existing Infrastructure

Facilities; and/or

*

¢) The administration, management,

operation or maintenance pertaining
to new or existing Infrastructure

Facilities.
2/ The Contracting Authority shall select

the form of contract which reflects the

desired allocation of

risks  and

responsibilities for each agreement.

6. Contractine Authority

1/ The Contracting Authority for a Public
Private Partnership shall be the Public
Entity legally mandated to be
responsible for the infrastructure :
to be delivered by way of the Public
Private Partnership.
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2 In the event that a Public Private

Partnership project involves

infrastructures and/or services which
are the responsibility of more than one
Public Entity, the Board shall among
Public entities select the appropriate
Contracting Authority for this specific

project.

7. Authorization to grant rights for Public

Private Partnerships

Rights to use or operate publicly owned

Infrastructure  Facilities and/or provide
. Public Service Activities may be granted by
the Contracting Authority which by its
establishing legislation is responsible for
such activities, to a Private Party in

accordance with this law.

CHAPTER TWO

ADMINISTRATION OF PUBLIC PRIVATE

PARTNERSHIPS
8. Public Private Partnership Board

1/ Tt is hereby established the Public Private

Partnership Board which shall consist of:

a) The Ministry of Finance and

Economic Cooperation;

b) The National Bank of Ethiopia;

¢) The Ministry of Water, lrrigation and
Electricity;

d) The Ministry of Transport;

e) The Ministry of Public Enterprises;
f) The National Planning Commission;

g) The of Federal
Pastoralist Affairs;

Ministry and
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h) Two members from the private sector
appointed by the M inister.
2/ The Minister of Finance and Economic

Cooperation shall chair the Board.

3/ The PPP Directorate General shall act as

secretariat to the Board.

9, Responsibilities of the Board

1/The Board shall have the following

responsibilities:

a) approve “the PPP project structure
(including any feasibility study related
thereto) prior to the commencement of

the tendering process;

b) approve significant changes to the risk
allocation or expected cash flow from
that envisioned under the initial
structure pursuant to changes during
the tendering process or prior to
signing;

c) approve any significant amendment to

a Project Agreement;

d) identify the appropriate Contracting
Authority when required for specific

projects; .

e) recommend specific tax or other
incentives for a particular project to

the relevant authority;

f) approve the tender or negotiation
results carried out to select the private
sector which can participate in the

Public Private Partnership;

g) Recommend government support

requested in  accordance  with

Artticle 47.




e

Iigrar LXEANIET D 0 BE Pl TE 4y G0 g

L T

Federal Negarit Gazette No. 28, 22" Feburary, 2018 ... .. page 10243

B/ 0CS ATHIA favoayays @ o PrLeNTT m ey
POPIh S RGATET Bhin ¢ epmitao;
WEASE a0l g pog poy . panryy i e
PAN KICHT TCERETY poonpivl: anop
(S O B R
ATNADA 2T AAx

nanhary  Xised.cy

B/ 0CR oy avpmipe 01 ey
POl PO LG Re ORI
o502t 26 090 AICHE YEENT ovah
NP5 ENLE AN /o) s Yav'yop gl
aupel o bl @@y fanypsed gAY
RCREP POCKT Town eogh0c 10,0

AQ T

0/ ACS WIR ADEALTL /0035 DALY

AYLLDES 0L AorRrad RG AYIA
AICTT S eLNTLT Erda Gmhag

Aavincis BT AL

&) OCH DALELEY Aev@a T (744 Jav-l: mey
ATEAGAAL T L e dva L Aeian
PRGN

l-/_ RCES MLY ATE P IOmed 20005 ALY

Aae@) b POl eNT-A avavl @ 4 Lo LAAN:

T, goo)h AeLhtdd Bri-n
&/ povph  SLOATLT  Erén () APE
09270054 -0 IR BTN
B/ “LnNES ((ovh 8 LML Ehé-n onP (4
R T Y T X S B L PAVL b i W AT
Qpa P24y AL DF €9 LT A 70D F
0T RIS 0T84 AL Rl
15, pALLNA LT Brdit 3077

PO LLNTL T Bhdete G477 POOFLp TG U
AICTT LY APE CNLI078 0% hTae
NISLOP 09104 PRI AT 0T
oY LG An

2/The Board shall haye the power to prohibit
a Contracting Authority from issuing any
solicitation document and/or formalizing
any agreement for any Public Private
which  does

Partnership  project not

demonstrate Value for Money or meet

.
minimum standards sct forth by the PPP
Directorate General.
3/ The Board shall have the power to

instruct a Public Body or a Public
Enterprise to carry out a project as a
Public Private Partnership project. Such
Public Body or a Public Enterprise shall

comply with the instruction of the Board.

4/ The Board may consider delegating its
responsibilities to the Ministry or the PPP

Unit as it may consider appropriate.

5/ The Board shall meet quanerly, or more
frequently as necessary, to carry out its

responsibilities.

6/The Board shall issue a guideline

prescribing its working procedures.

10. PPP Directorate General

1/ A PPP Directorate General is hereby
established within the Ministry.

2/ The Ministry shall be responsible to
adequately staff the PPP Directorate
General and for ensuring that there is an
incentive mechanism to employees of
the Directorate General.

11. Objectives of the Directorate General

The Directorate General shall have the
objectives of achieving the country’s
development objectives by ensuring that
public private partnerships are carried out

as per the provisions of this Proctamation.
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12. Duties and Responsibilities  of the
Directorate General
The PPP Directorate General shall have the

following responsibilities:

1/ promote the participation of the private
financing, construction,

Public

sector in the
maintenance and operation  of
Service Activitics;

2/ provide technical assistance and support
to the Board, the Niinistry and the
contracting authorities on all matters
relating to Public Private Partnerships;

3/ make recommendations regarding the

Partnership  legal,

Public  Private

regulatory, institutional and policy

framework;

4/ develop and implement guidance,
mandatory or otherwise, related to
project  preparation,  procurement
procedures,  preparation  of  bid

documents and Project Agreements or
other topics as may be necessary to
support the implementation of Public
Private Partnerships in accordance with

this Proclamation;

5/ conceptualize, identify and categorize

projects for  purposes of this
Proclamation;

6/ review and issue opinions regarding the
viability of proposed projects and make
recommendations to the Board, the

Ministry and contracting authorities;

—

7/ disseminate  information  regarding

projects contemplated as potential

Public Private Partnerships;

8/ select private sector candidates that may
participate in public private partnerships
in accordance with the procedures
provided in this Proclamation and submit
its recommendations to the Board;
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9/ monitor and evaluale the progress of

10/

implementation  of  Public  Private
Partnerships;

at certain intervals, determined by the
Board provide information to the public
on the implementation of public private

partnership projects.

11/ coordinate activities relating to Public

12/

Private Partnerships.

Carry cut activities delegated to it by

" the Board;

CHAPTER THREE

DUTIES AND RESPONSBLTIES OF

CONTRACTING AUTHORITIES

13. Contracting Authority

1/ Subject to other provisions of this

[N

Proclamation, the Contracting
Authority shall have overall
responsibility  for  the initiation,

development, procurement, signing of
agreements and implementation of
Public Private Partnership projects it
administers. 7

In addition to those specified in the
directive, the Contracting Authority
shall have the

following detailed

responsibilities:

a) Execute preparatory activities for a

potential project, including all

relevant feasibility and options
studies, financial models, Value for
Money analysis and other studies
necessary to structure a technically

and financially viable project;

b) Submit proposed projects to the
Ministry and the Board as provided

in this Proclamation;

o.page 10245
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c¢) Establish a technically qualifieq
preject management team to oversee
the transaction process;

d) Sign public private partnership

agreements referred to it by the PPP

Directorate General;

e) Provide information, as reasonably
requested, by the Ministry, the Board

and the PPP Dircctorate General:

f) Unless otherwise stipulated jn the
Project Agreements, supervise the
Private Party and ensure its strict
compliance with the terms of the
Project Agreements.

14. Project Manasement Team within the

Contracting Authority

1/'A Contracting Authority that intends to
enter into a Public Private Partnership
shall establish a project management
team dedicated to a particular project
which shall consist of such financial,
technical and legal personnel as that
Contracting  Authority shall consider
necessary for the performance of its
functions. The project managerﬁent

team shall include a member of the PPP

Directorate General.

2/ The project management team shail, on

behalf of the Contracting Authority:
a) " prepare and appraise the Public

Private  Partnership project to

ensure its, legal, regulatory, social,

financial, economic and

commercial viability;

b) prepare the project in accordance

with  guidelines and standard

documents issued by the PPP

Directorate General;
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c) ensure that the Private Party
comply with the provisions of this
Proclamation;

d) monitor the implementation of the

Public Private Partnership Agreement

v entered into with the Contracting
Authority;

e) liaise with all key stakeholders

during the project cycle;

f) oversee the management of a project
in accordance with the Project
Agreements entered into by the
Contracting Authority;

g) submit to the PPP Directorate

General, annual or such other period

reports requested by the PPP

Directorate General on the Project

Agreements entered into by the

Contracting Authority;

h) maintain a  record of all

documentation and agreements
entered into by the Contracting
Authority relating to  the Public

Private Partnership project;
i)} ensure that the transfer of assets at the
expiry or early termination of a Public
Private Partnership Agreement is
consistent with the terms and
conditions of such agreement, where
this agreement involves a transfer of
assets; and

j) carry out such other functions as
may be assigned to it by the
Contracting Authority.

3/ In perforrﬁing its functions under sub-
article (2) of this Article, a project

management team shall:
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General or other Directorates of the

Ministry.

f CHAPTER FOUR

PUBLIC PRIVATE PARTNERSHIP PROJECT
| DEVELOPMENT AND APPROVAL PROCESS

15. Projectidentification

1/The identification of potential Public
Private Partnership projects shall be

carried by

Authority, a Public Entity or the PPP

out the Contracting

Directorate General.

2/ A Contracting Authority which intends

to implement a project through a Public

-

Private Partnership shall be responsible
for conceptualizing and administering -

the contract of the project.

3/ In conceptualizing, identifying and

prioritizing  potential projects, a

Contracting Authority shall consider

the strategic and operational benefits
of entering into a Public Private

Partnership compared

to the

development of the facility or the

provision of the by

service the

Contracting Authority itself.

16. Prelminiary Approval of the Board
Where a Contracting Authority considers it
appropriate to potentially implement a project
through a Public Private Partnership, it shall
submit an application 1o the Ministry  for
approval  before undertaking  an il1:c1cplh
analysis of (he project under a Publjc Private

Partnership scheme,
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17. Feasibility Study

1/ Upon approval by the Ministry, the
Contracting Authority shall undertake a
feasibility study of the project for the
purpose of:

a) determining the viability of the
project; and '

b) ensuring that a Public Private
Partnership approach is the most
economically advantageous to the
Contracting Authority.

2/ In undertaking a feasibility study under
Sub-Article (1) of this Article. a

Contracting Authority shall consider:

a) the technical requirement of the
project;

b) the legal requirement 1o be met by
the parties to the project;
c) the social, economic and environmental

impact of the project;

d) the Value for Money of the project

to other procurement

compared
method;
e/ the affordability of the project by
the Contracting Authority and/or
end-users; )
£/ the sustainability of the project for

both parties; -

g/ the institutional capacity of the
Contracting Authority to prepare,
tender, implement and monitor the
project.

3/ Taking into account the analysis carried
out pursuant to sub-article (2) of this
Article, the feasibility study shall
describe the proposed structure for the

project including:
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a) project capital and operating cogyg

under various scenarios:

b) proposed responsibilities and rigks
assumed by each the Contracting
Authority and the Private Party;

¢) proposed government participation

and support, if any,

. Approval of the Bourd

I/ The Contracting Authority shall submit

- the feasibility study prepared under

Article 17 to the Board and the Ministry,

2/ The Board shall review the feasibility

4/

5/

study with the support of the PPP
Directoréte General. The Board shall in
its review take into account the

assessment of the departments of the
debt

management and guarantees and take a

-Ministr_v responsible for

decision that complies with this
assessment,
The Board may require additional

studies be carried out either by the PPP
Directorate General or the Contracting
Authority  prior  to issuing  a
determination as to whether the project

is authorized to proceed to tender,

If specific incentives or government
support is required, the Board shall
with its suggestion submit the matter to
the appropriate authority.

If the Board is satisfied that the project
the of

viability and Value for Money, the

meets desired expectations

Board may authorize to proceed to

* tender the project,
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CHAPTER FIVE

SELECTION OF PRIVATE PARTY

19. Procurement Through Open_Bidding

Process

1/ Except as otherwise provided for under
this Proclamation, all projects shall be
procured through an open bidding

process with prequalification.

2/ In procuring and awarding a Public
Private Partnership Agreement to a
Private Party, the Directorate General
shall be guided by the principles of
transparency, free and fair competition

and equal opportunity.

20. Prequalification
1/ Upon approval of the Board pursuant to
Article (18) the Directorate General
shall engage in prequalification
proceedings with a view to identifying
bidders that are suitably qualified to

successfully implement the project.

2/ The Directorate General shall issue a

notice of request for qualifications:

a) in a widely circulated publication
bidders to

prequalification

inviting  potential
participate in a
proceeding ;

b) in addition to publication in a
newspaper the content of which is to
be determined in a directive, may
send the request for qualifications to
potential bidders identified by the
Directorate General,

3/ The concents of such request shall be

detetrmined by directive.
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21. Prequalification criteria

1/ In order to qualify for the pre-seiection
proceedings, interested bidders must
meet objectively justifiable criteria that

General . considers

the Directorate
appropriate in the  particular
proceedings of the project, as stated in
the request for qualifications.

minimum

PPP

2/ In - determining  the

prequalification  criteria, the
Directorate Generel shall enuser that

prequalified bidders demonstrate:

a) Sufficient financial capacity to

undertake the project.through
evidence of net worth or other

appropatiate measure ; and

b) Sufficient technical capacity to
undertake  the project, through
evidence previous appropriate
experience.

3/The details of the minimur:
prequalification  criteria  shaj] be

further prescribed by the relevant

directive,

22. Participation of consortia

1/ The Directorate General, when first
inviting the participation of bidders in
the prequalification proceedings, shall
allow them to form bidding consortia.
The

information required in  the

request  for qualifications  from
members of bidding consortia shall
relate to the consortium as a whole as
well as to its individual participants.

2/ Unless stated in the request for
Qualifications, each member of a

consortium  may participate, either



o THKHERE AREA N DET D drC B2 N TE by BET g9

Federal Negarit Gazette No. 28, 22" Feburary, 2018 .......... page 10253

aud PO A (WL A A

e
Ld L9000 ooy P4 hnaye oy
10400

NbLeav-(1 b o o,

NILALN P24 AT L5 4P A

YA

B/ 0amdn 8 0.L01Gt Badd Pavilérts 190
W1on99° R e3938. el AOA Lhar?
AP RS WAL PG lar
PTCEIE:  RLBDT PTULNTY
PULOTLA OvUTE P14 1P KA b

v-A-9°
AP

AL, 0P La0- N2 Y 292,915 AL AATLOP @-A3

&/ avn QL LNT-LT Tndd-

V) APLan--(1 Pt @ on, eavpli-lar
CHRLTIOIET oot AP NTLonph T

M- LA

A) LU oL CTEAmar (174 “10d-md ear
AL, eOPavaplmy aoav|§F T (lov i g°
E AV Y AT

TR 00, Pavd me
SR YA ORI VA VI S S R oW [T

Té A PRCINVF LA
€/ MYy hFex 300 AR (8) erovahila-
390 (LTCT OTE NI b ear AL LU}
pravah-l- ovlB hAdham  £4h Paeiln
Sebhtlt  Eren  CPLae AOPF
oz 1t 1L G 0hA PP Lan-
herA.- T cJoor) LB T
ahhA  PFo0tt AF PavendF Q1L

) (P Lrao P

o A1P13  aPav | P
K38 ePCN: PormPP ool hAw-s
i/ Ly AR -a AR (&) agp

p-pamphelard ATINARSS NiNLS Poviih
s eontdt Tréin R R 1 B B

directly or indirectly, in only one

consortium at the same time. A
violation of this rule shall cause the
disqualification of the consortium and
of the individual members.

3/ When considering the qualifications of
bidding consortia, the PPP Directorate
General shall consider the capabilities
of each of the consortium members and

combined

assess whether the

“qualifications  of  the consortium
members are adequate to meet the
needs of all phases of the project.

-
23. Decision on prequalification

1/ The PPP Directorate General shall;

a) make a decision with respect to the
qualifications of each bidder that has
submitted an  application  for
prequalification.

b) shall apply only the criteria set forth

in the request for qualifications.

¢) Invite all prequalified bidders to
submit their bids.

2/ Notwithstanding Sub-Article (1) of this
Article, the PPP Directorate General
may, provided that it has made an
appropriate statement in the request for
qualifications to that effect, reserve the
right to request

proposals  upon

completion of the prequalification

: proceedings only from a limited
number of bidders that best meet the
prequalification criteria.

3/ For the purpose of Sub-Article (2) of
this Article, the Directorate General

shall rate the bidders that meet the
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prequaliﬂcation criteria on the bagjs =
the criteria applied to assess theiy
qualifications and draw up the list of
bidders that will be invited to submit
proposals upon completion of the

prequalification proceedings.

4/ In drawing up the list, the Directorate
General shall apply only the manner of
rating that is set forth in the request for

qualifications.

24. Request for Proposals

I/ The PPP Directorate General shall
prepare a request for proposals for the
purpose of inviting bidders to submit

proposals.

2/ The details of the request for proposals
shall include at least the following

information:

a) General information related to the

project  necessary for  the

preparation and submission of a

proposal;
b) specifications of the project
including  the technical and

financial conditions that should be
met by a bidder;

¢) specifications of the final product,

level

of services, performance
indicators  and  such  other
requirements as the Directorate

General and relevant regulatory
bodies shall consider necessary
including the safety, security and.
environment preservation require

ments to be met by a bidder;
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d) the contractual terms of the Project
Agreements proposed by the PPP
Directorate General;

e) the criteria and method to be used in

evaluating a proposal;

f) the value of the bid security required

to be submitted by a bidder; and

g) the manner and the deadline for
submitting proposals.

3/ The directive may prescribe additional

the for

requirements  of request

proposals.

(5]
n

. Bid securities

1/ The request for proposals shall set forth
the requirements with respect to the
Jissuer and the nature, form, amount and
other principal terms and conditions of
the required bid security.

2/ The amount and the details of the ways a
bid security is to be submitted or
forfeited as the case may be and other
related matters shall be prescribed by
directive,

26. Meetings, clarifications and modifications

The PPP Directorate General:

1/ may hold one-on-one or group meetings
with prequalified bidders to provide
information on the project, respond to
their enquiries and receive comments

from the bidders.

2/ Shall communicate in writing to all

bidders any information provided to a-
bidder.
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1/ Unless provided otherwise in the request
for proposals, the PPP Directorate General
shall not open the financial proposal unless

it has opened and deemed the technical
proposal to be responsive,

2/ The PPP Directorate General shall
Compare and evaluate each proposal in
accordance with the evaluation criteria,

the relative weight accorded to each

page 1025,
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criterion  if  applicable and the
evaluation process set forth in the

request for proposals.

'

3/ For the purpose of Sub-Article (2) of

this  Article, the PPP Directorate
General may establish thresholds with
respect to quality, technical, financial
and commercial aspects. Proposals that
fail to achieve the thresholds shall be
regarded as non-responsive and be

rejected from the selection procedure.

4/ The PPP Directorate General may
provide a preference margin to be
granted to proposals reflecting local
participation in the manner as described
by directive.

29. Evaluation report

1/ The PPP Directorate General shall, upon

evaluating the proposals and before

declaring the first ranked bidder,

- prepare an evaluation report specifying

the evaluation criteria, the manner in

which the first ranked bidder satisfied
the requirements specified in the
request for proposals in comparison
with the other bidders, and such other
information as the PPP Directorate
General shall consider necessary.

2/ If negotiations take place with the
successful bidder in accordance with
Article (31) the evaluation report shall be
updated following negotiations and

indicate any changes to the Project

Agreements as a result of the

negotiations,
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30. Further demonstration of fulfillment of

31.

qualification criteria

1/ The

PPP Directorate  General

bidder

may

require any that has been
prequalified to demonstrate again its
qualifications in accordance with the

same criteria used for prequalification,

Directorate General shall

The PPP
disqualify any bidder that fails to

demonstrate again its qualifications in

' accordance with sub article 1 of this

Article if requested to do so.

Neootiations

—_—

1/ The process provided in Aricle 26 of

3/

meetings and receiving comments from the
bidders on the request for proposals shall
cnable the PPP Directorate General to
reduce and it possible avoid the need for

negotiations of the Project Agréements.

However, in exceptional circumstances
and only where deemed appropriate by
the Directorate General, the Directorate
General may:

a) enter into negotiations with the

successful bidder; and

b) request the second ranked bidder to
extend the validity of its bid
the of

negotiations with the successful
bidder.

pending completion

Where the negotiations carried out with
the successful bidder are unsuccessful,
the PPP Directorate General shall enter
into negotiations  with  subsequently
ranked bidders in order of their ranking,
provided that such bidder submitted a

bid that was deemed responsive during

the evaluation process
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32. Approval of the Board

1/The PPP Directorate General shall require
the approval of the Board if there is any
material change to the project structure
previously approved by the Board prior to
the tender and which has changed during
the tender process . This approval of the
Joard on changes to the project structure
may be sought during the tender process
and/or at the end prior to the award of the
project in accordance with Sub-Article (2)

of this Article.

2/ Prior to the award of the project in
accordance the PPP Directorate General
shall apply to the Board for approval. For
this purpose. the PPP Dircctorate General
shall submit to the Board the evaluation
report  of the proposals, the Project

Agreements and other documents deemed

relevant,

33. Process to be Confidentinl

1/ Afier opening of the proposals,

information relating to  examination,
clarification, and evaluation of the
proposals and recommendations for
award must not be disclosed to bidders
or other Persons not officially
concerned with this process until the
award of the Public Private Partrership

is announced.

2/ The PPP Directorate General shail treat
proposals in such a manner as to avoid
their

the disclosure of content to

competing bidders.
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34. Notification of Award and Signing of

Contract

i/ Prior to the expiry of the period of the
bid validity and upon receipt -of the
Board approval in accordance with
Article (32) the PPP Directorate General
shall notify the successful bidder that its
proposal  has  been accepted. he

notification of the award shall specify

the time within which the Project
Agreements  must  be signed. The
unsuccessful  bidders shall also  be

informed as to who the successful bidder

is and why they have lost the bid.
2/ The PPP Directorate General shall
within two days from the date of the
award send the Project Agreement to the
Contracting Authority together with the

necessary documents for it to be signed

by the Coniracting Authority.

3/ The Projects Agreement shall not be
signed by the Contracting Authority
prior to the receipt of the notice by all

bidders or

unsuccessful before the

period specified in the relevant
directive has lapsed.

4/ Upon execution of a Project Agreement
by the parties, the PPP Directorate
General shall publish the results of the
tender in the manner to be prescribed
by directive.

5/ Re-verification of qualifications may be
conducted prior 10 award to confirm
that a bidder continues to possess the
necessary financial and technical

qualification stated in the request for

qualifications and/or the request for

proposals.
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CHAPTER SI1X
TWO-STAGE BIDDING

35. Conditions of use of Two-Stace Bidding

1/ Notwithstanding the provisions contained

in Chapter Five of this Proclamation, il"it
is not feasible to formulate a request for
proposals  with  adequate project
specifications, performance indicators or
contractual terms in a manner sufficiently
detailed to enable the submission of final
proposals, the PPP Directorate General

may engage in a two-stage bidding.

2/ The PPP Directorate General shall run a

_ prequalification procedure in accordance
with Articles (20) to (2:‘3) to invite only
prequalified bidders to purticipale in the
two-stage bidding procedure.

36. Procedure for Two-Stage Bidding

1/ The initial request for proposals shall call
upon the bidders to submit, in the first
stage of the procedure, initial proposals

specifications,

relating  to  project

performance indicators, financing
requirements or other characteristics of
the project as well as to the main
terms  of  the

contractual Project

Agreement.

2/ The PPP Directorate General may
convene meeting and hold discussion .
with any of the bidders to clarify
questions concerning the initial request
for proposals or the initial proposals
and accompanying documents of the
bidders.

3/ Following examination of the proposals
received, the PPP Directorate General shall
draw up a request for proposal which is

more appropriate to its requirements. For

page 10261
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this purpose it may revise the initial reques

for proposals by deleting. adding o
oy g any aspect of the initial project
indicators.

specifications.  performance

financing requirements or other -
characteristics of the project, includig the
main contractual terms of the Project

Agreements.  and  any  criterion  for
evaluating and comparing proposals and for
ascertaining the successful bidder, as wel|
as by adding characteristics or criteria,

4/ In the second stage of the proceedings,
the Directorate General shall invite
bidders to submit final proposals with
respect to a single set of project
specifications, performance indicators
or contractual terms in accordance with
Atticles (24) to (34), ‘

5/ The Directorate General shall prepare an
evaluation report and obtain the approval
of the Board prior to award and execution
of the Project Agreements in accordance
with Articles (29), (32) and (34).

CHAPTER SEVEN
MPETITIVE

37. Conditions of

Dialogue
1/ The PPP Directorate General may

use of Competitive

engage in competitive dialogue, upon
approval by the Board, for particularly
complex PPP

Directorate General considers that thé

projects where the

use of single stage or two-stage bidding
‘procedure is not appropriate for the
award of the Public Private Partnership

Agreement.

2/ The PPP Dircctorate General shall run o
prequalilication procedure in sccordanee

with Articles (20) 10 (23 10 e ol
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prequalified bidders to participate in the

competitive dialogue procedure,

38. Procedure for Competitive Dialogue

1/ The PPP Directorate General shall
establish a contract notice setting out its
needs and requirements, which it shall
define .in that notice and/or in a
descriptive document.

2/ The PPP Directorate General shall

invite prequalified bidders to participate

in a dialogue the aim of which shall be
to identify and define the means best
suited to satisfying its needs. The

Directorate General may discuss all

aspects of the Project Agreements with

the prequalified bidders during this
dialogue.

3/ During the dialogue, the PPP Directorate

General shall ensure equality of
treatment among all bidders. In
particular, it shall not provide

information in a discriminatory manner
which may give some bidders an

advantage over others,

4/ The PPP Directorate General shall not
reveal to other bidders solutions proposed
or other confidential information

communicated by a bidder participating

in the dialogue without his agreement.

5/ The PPP Directorate General may provide

for the procedure to take place in
successive stages in order to reduce the
number of solutions 10 be discussed during
the dialogue stage by applying the award
criteria in the contract notice or descriptive
The

descriptive document shall indicate that

document, contract notice or

recourse may be had o this option.



w

TafE2a

AXlt ) 26T o0 G BE ONRY TE ¢ BRT 99

Federal Negarit Gazette No.28, 22" Feburary, 2018 .........page 10264

&/ paoyp

Znecec

T/ ooy

b4

ALLhTet  Ereh @l
PILOTLA®) PavGiby, Al Aahers £4n
NOLAIT®  PhLO-T pavmBRee AT
WU hnGed 03490 Qecec ag
Pravwlobwry ar g £ avpmn Kol
AL Plevdltee oL 00T
MG eb AG ooy 86 ontot Endnin
O L Lol OMGPRT Ao s KT a0 0134
flar £, £.1: P03 KT NN P-1Favpl-1-ar
PooGit U PRLT Povya W
AL NILPPCO Pom g K3
L£240A= R Povafigle  pany:
PULENLANNOF NCUC VA PN N38.Y-9°
ATCENE hE909° hOdAL PP 90T
VA £hell: AU L0

ao'yy

Paven, iF

S F XA T A Erin Ped
AP PaP@wRRLe VAN aonpd ey
AANE4T  ANLNS WS (Mé  ooph
ATLPCO ARLT LHAA: T AN
BALLLEPTT UCNCT @pge Tayg ooy
WL 1T LEPT (lavwb 8.8 P
amfdPm AL, aOlIP PLIT AP
POLeANTAT @S ALTTY PULOIN WG
AL0AP ar T PAT @ AT ALTAI:
Paoth  KALLNTLT Ehén PPLOATD
Pao@f L4.6 VAN TN wd P Té ap.9°
1 N1 AL (lwdldar Poaoms e P
aNCT NT ARLC AT he T
AhT7LeP mboLl)- Pha-y Pl (98
A.aPCP LM Az

I/ pem@8b 200 VANFY wp9° PavfiRLe val

amPE e} oowl )P Lt CTTLADT AT

AwS8STE  PTIANNE @l RCAA
PIILLETC AONUT L4 COPYh S LLNT 6T
Ernetn PAL A DhCLeP L) PAard
QLY FA N1 (I 2 L9 | ' S SOV

6/ The PPP Directorate General shall

v

continue such dialogue until it can
identify the solution or solutions, if
necessary after comparing them, which

are capable of meeting its needs.

Having declared that the dialogue is
concluded and having so informed the
bidders, the PPPDirectorate General
shall ask them to submit their final
proposals on the basis of the solution or
solutions presented and specified during
the dialogue. These proposals shall
contain all the elements required and
necessary for the performance of the

project.

8/ The proposals may be clarified, specified

9/

and fine-tuned at the request of the PPP

Directorate General. However, such
clarification, specification, fine-tuning or
additional information may not involve
changes to the basic features of the
proposal or the call for proposals,
variations in which are likely to distort
competition or have a discriminatory

effect.

The PPP Directorate General shall
assess the proposals received on the
basis of the award criteria laid down in

the contract notice or

descriptive
document and shall choose the most

economically advantageous proposal.

10/ At the request of the PPP Directorate

General, the bidder identified as having

submitted the most economically
advantageous proposal may be asked to
the

confirm commitments contained in the

clarify aspects of proposal or
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proposal provided this does not havethe
effect of modifying substantial aspects
of the proposal or the call for proposals
and does not risk distorting competition
or cause discrimination.

11/ The PPP Directorate General may
specifv prices or payments to bidders

in the dialogue.

12/ The PPP Dircctorate General shall

and

evaluation report

prepare an
obtain the approval of the Board prior
to award and execution of the Project
with

Agreements in  accordance

Articles (29). (32) and (34).

CHAPTER EIGHT

DIRECT NEGOTIATION

39. Conditions for use of Direct Negotiations

2/ The PPP Directorate General may
engage in direct negotiation in respect
of a Public Private Partnership, upon
approval by the Board, only where the

following conditions are satisfied:

a) Where there is an urgent need in the
provision of the service and engaging
in the procedures set forth in Articles
(20) to (37) would be impractical,
provided that the circumstances giving
risc to the urgency where neither

by

Auathority nor the result of dilatory

foreseeable the

Contracting

conducl on its part;

b) Where the project is of short duration
and the anticipated initial investment
value does not exceed the amount to

be specified by directive.
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€ PO avwm -0 hPCHT infrastructure  projects  related  to
(11 ¢ 3 national defense or national security;
av) WINDA: CROIPCHP FE 1T P e d) Where there is only one source
TLATCTT LI AAT (AP capable of providing the required
el el a1 ol 0odr (2T service, such as when the provision
AT oe9™ el AC  PA of the service requires the use of
TNLTE PLavah AP A intellectual property, trade secrets or
* . 1
el d.A 1} RIATAT oy other exclusive rights or assets owned
PR A WL FUber A1 AP or possessed by a certain Person or
Persons;

ur) P Lon AP TR, meg ¢) When an invitation to  the
Carm{RLe VN evfd e PN prequalification proceeding or a request
goIg® KLl PR Cav-(l bl TYL ypen for proposals has been issued but no
MAE P9 PaSELe U applications  for  qualification  or
CAPL WIEPT @LT° J-AT° PaPDARLL proposals were submitted or -all
VNG PaowSese DAl (leonPd far proposals failed to meet the evaluation

. g criteria set forth in the request for

. MM ede elavplirl aoaolii iy :

proposals and if; in the judgment of the
P eNUN AP AT Pomrh S LLHFLT . L
. PPP Directorate General, issuing a new
Ené-th h&4N PPLan (NPT TULrNen, 3 i s I

invitation to the prequalification
s gemphtge 0l wmeLf proceedings and a new request for
“BSAVER Mol BTEENE HOFeL, proposals would be unlikely to result in
PV el T LA LI a-ieT a project award within the required
YTl PTILTFN o) PPN time frame:

l) Poms WG PN AICHE TCPEYFE f) Where a Public Private Partnership
elofty PIT PLIL FLI0F QL9 project, of limited value, length or
A Qdar aoamLe PO ANT otherwise as specified by directive, is

. . ancillary andthe necessary complement
U PT  haIS0TeeN AT haAa M _
to a minming, industrial or other type of
/] 2y ol - )= - s : e P-- . . )
CRAANTE R Dée DG TELW ho investment and must be carried out by
RS AN (RIS0TE ofP the private sponsor of such mining,
T 1 T it 20 VA | N b AT O PV T industrial or other type of investment.
oohiG 03 CARTF LW h::
E/'”H.U Rrba 100 AR (1)(,],) hrirae i l-o- 2/ Except for Project Agreements negotiated

pursuant to sub article (1) of this Article, the
PPP Directorate General must publish a
notice of its intention to commence
negotiations  in  respect of  Project

Agreements.

_page 10266
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40. Procedures for Direct Nepotiation
I/ The PPP

Directorate  General may
engage in negotiations with as many
‘Persons as the PPP Directorate General
Judges capable of carrying out the
project as circumstances permit. The
PPP Directorate General may run a

prequalification procedure if it deems it

appropriate.

2/The PPP Directorate

General shal!

prepare a description of its needs and
requirements, a draft of the Project

Agreements and establish evaiuation

criteria against which proposals shall be
evaluated and ranked. This document
shall be communicated to the bidder(s).
3/ The Directorate General shall be free to
negotiate to all aspects of the project

including price and payment terms.
4/ During the negotiations, the PPpP
Directorate General shall ensure the

equal treatment of all bidders. In

particular, shall not

they provide

information in a discriminatory manner

which may give some bidders an

advantage over others.

5/ The PPP Directorate General may provide
for the negotiated procedure to take place in
successive stages in order to redice (he
number of bidders to be negotivica by
applying the evaluation criteria,. The
specifications  communicated to  the
bidder(s) shall indicate whether recourse has
been had to this option.

6/ The PPP Directorate General shall prepare
an evaluation report and obtain  the
approval of the Board prior to award and
execution of the Project Agreements in
accordance with Articles 29, 32 and 34.

s S
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CHAPTER NINE
UNSOLICITED PROPOSALS

41. Admissibility of Unsolicited Proposals

The PPP Directorate General in consultation
with the Contracting Authority may review
and accept Unsolicited Proposals Provided
that such proposals do not related to the
project that has alrcady received approval
by the Board for study or impicmentation as

a PPP project.

42/ Unsolicited Proposal

receipt and preliminary
of

Proposal, the PPP Directorate General

1/ Following

examination an Unsolicited
shall make use reasonable etforts to

inform the proponent whether or not

the project is considered to be
potentially in the public interest.
2/ If the project is considered to be

potentially in the public interest, the PPP

Directorate  General  shall  invite  the
proponent to submit as much information
on the proposed project as is feasible to
allow the Directorate General to make a
proper evaluation of the proponent's

qualifications and the

technical and
economic feasibility of the project and to
determine whether the project is likely to
be successtully implemented in the
manner proposed in terms acceptable to

the Directorate General,

3/ In considering an Unsolicited Proposal, the
PPP Dircctorate General shall respect the
intellectual property, trade secrets or other
exclusive rights contained in, arising from

or reterred 10 in the proposal.
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43. Procedure for Unsolicited Proposal

1/ Following receipt of the documents provided
in Article 42(2) the PPP Directorate General
shall formaily decide whether to accept or
reject the potential project derived from the
Unsolicited Proposal.

2/ If the Unsolicited Proposal is accepted
by the PPP Directorate General, the
Contracting Authority shall proceed to
prepare a feasibility study and suhr.nit it

to the Board prior to moving to tender.

3/ An Unsolicited Proposal shali be

awarded through a competitive

selection procedure in accordance with
Chapters 5 to 7 and may be awarded
through direct ﬁegotiations only if it
meets the requirements set forth in

Article 39,

4/ The proponent . shall be invited (o
participate in any competitive seleodo
procedure initiated in response o

unsolicited proposal, | he PP
Directorate General miay decide 1o award

the proponent a bonus on its technical

and/or  financial score  during  the
competitive  sefection procedire o
award  the prgponent  a finuncial

compensation for studies undertaken by
the proponent should the preponent not
be awarded the project. The bonus point
scheme principle or the amount of the
financial compensation shall be agreed
upon acceptance of the proposal in
accordance with Sub-Article (1) of this
Article. The identity of the proponent,
the detailed allocation of bonus points or
the amount of the potential
compensation to the proponent shali be
indicated in the competitive selection
procedure documents.

page 10269
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M CHAPTER TEN
PTG PN RICIT AP LNTS CONTENT AND IMPLEMENTATION OF THE
A90C PUBLIC PRIVATE PARTNERSHIP AGREEMENT
=[]

44. Establishment of a Project Company

1/ The PPP Directorate General shall

require that the successful bidder

establish a Project Company

incorporated under the laws of the

Federal Democratic  Republic of
Ethiopia whose sole purpose shall be to
execute and implement the Public
Private Partnership Agreement and
other Project Agreements, if any.

2/ The Private

Public Partnership

Agreement may:

a) establish requirements around the
share capital of the Project
Company;

b) require approval of changes to by-
laws and shareholders’ agreement
and other related agreements of the
Project Company; and

€) impose restrictions around the

transfer of ownership interests, such

as shares, in the Project Company,‘
including in accordance with sub-

article (3) of this Article.

3/ A Project Company may include a
Public Entity as a minority shareholder

in the Project Company or its holding.

4/ Except as otherwise provided in the

Project  Agreement, any  ownership
interests in the Project Company, such as
shares, the transfer of which would result
in a change of control of the Project

Company shall not be permitted without
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the consent of the Contracting Authority. _
The Project Agreement shall set forth the
conditions under which consent of the
Contracting Authority shall be given.
45. Duration of Public Private Partnership
The duration of the Public Private

Partnership shall be set forth in the Project
Agreements,

46. Price
I/The Private Party shall receive financial

compensation by way of:

a) compensation by or on behalf of the
Cotracting  Auathority subject to

paragraph (b) of this Article;

. b) tariffs or fees collected by the Private
Party from users or consumers of a

service provided to them; and/or

¢) acombination of such compensation

and such charges or fees.

2/ The Private Party shall have the right to
charge, receive or collect tariffs or fees
for the use of the facility or its services
in accordance with the terms and
conditions set forth in the Project
Agreements, which shall additionally
provide the methods and formulae for
the establishment and adjustment of
those tariffs or fees,

3/ The cost of delivering a facility or
service shall be affordable and provide
Value for Money to the Contracting
Authority and end users while enabling
the Private Party to maintain its
financial integrity, attract capital,
operate efficiently and compensate a

Private Party for any assumed risk.



LBEA Y 26T b kv BE vvpt IE ¢ €01 4

Federal Negarnt Gazetie No. 28, 22

T, oo} ot 991847 £ I8

8/ 004 E eV P LRILS ATHIAL laeqa)’yh PO
ATINTY T ANLAL (oo 9o T A0 Nhar
Poo sl RhA ALk L Paoth S LGhTeT
EhéA LIRS “LrhkS CTCENET POLrT
AG/PI° C4RGIN RPY ATTLIT AOA
A2 QAUAE CARG T, L0060 APRCT AT PNL
POTT AOm LTAA:

& Y ATPR  oowldF PULRLTM
Noo@mb24L Vil oomPE P AL @-0T
AGoANT A QR34 (B) AG (IX) ovwdcl
NG Y5 AL L1800

L£.09:

F/ Ph.hToY €24 il hd T (FEILNs-T 0F
ALDOAT PULIFATT A PMPAA LTAN-

N2 aemdP ol
AT AYTTFTE e AAUE
hoLbiiam- 2465 R9f (s o
N9>rhet e9Les9 bPiE haf? Ry
_Ggl £06 PoINLe NGEPTT L
NIADNET APl PT NIE 0747

U) (tee1n e

AF PURLAT  haleT  PTHIN L0047
PO A  LIRT  ANPITTa PIIADL

$PC AG UL PATT aeamt RS GNP s

2LE PP AL AmA ALTAar @a}y

@ LI° (HNI2Em hPI® PUA RGP CPLAT
KRG ATICH POTS aoiunhE

A) U0 TINAAG RS avld teom by
oo F aam T I NFLTT PULRED
anq)('l'-hz

4B) PHEE PATST CPATS iy RTE 98

ponLe (1L weY" AWISEEE Laar
gor e RANSLE XS

o) FPPL AANANT ITCERT (Vag A I
P 1L POULEDIC APV POTS

arfinl-:

47. Gox'e;;ment Support

1/ When duly justified and required on the
f Value for Money and with the prior

basis ©
approval of the Board, or the appropriate
authority  if required, the Directorate

General and/or the Ministry may provide
economic support and guarantees 10 ensure

implementation  and/or

sustainability,
financial viability of the project.

5/ This economic support must be initially
identified in the request for proposals
documentation and must have been
recommended by the Board in

accordance with Article (9) and (18) of

this Proclamation.

3/ The economic support may take any
reasonable form, including (but not

limited to):

a) Direct payments to the Private
Party as a substitute for, or in
addition to, tariffs or fees for the
use of the facility or its services.
These may include availability

payments, cash subsidies, capital

grants, minimum trafficking or
revenue guarantees and minimum

off-take or capacity payments and

purchase guarantees;

b) Contributions in-kind, including

asset transfers and land usage rights;

¢) Payment  guarantees, securities,
undertaking or binding letters of

comfort;

d) Guarantees for the performance of

obligations of the Contracting Authority

under the Project Agreement.

4 Feburary, 2018 .........page 10272
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4/ The economic support to be granted in
accordance with sub-article 3 of this
Article shall be provided in the Project
Agreement.

48. Ownership of Assets

Without prejudice to relevant laws, the

shall specify, as

Project Agreement
appropriate, which assets are or shail be
public property and which assets are or

shall be the private property of the Private
Party.
49. Acquisition _of Rights related to the

Project Site
I/ The Contracting Authority or other

Public Entity under the terms of the law
and the Public Private Partnership
Agreement shall make available to the
Private Party or, as appropriate, shall
assist the Private Party in obtaining
such rights related to the project site,
including title thereto, as may be
necessary for the implementation of the
project.

2/ Any compulsory acquisition of land
that may be required for the
implementation of the project shall be
carried out in accordance with the
relevant law relating to expropriation.

3/ The Private Party may possess land and
use it for the purpose of the

implementation of the project. The

restrictions in terms and tenure of land

and bidding system shall not apply on

land that is covered under the project.

4/ The Private Party shall have the right to
mortgage the
-develaped uader.the project in order to
obtain loans from financial institutions.

immovable property
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50. Operation of Infrastructure
i/ The Project Agreements shall set forth,

as appropriate, the extent of the Private
Party's obligations to ensure:

a) The moditication of the service so ag

to meet the demand for the service;

b) The centinuity of the service;

¢) The provision of the service under
essentially the same conditions for
all users; and

d) The non-discriminatory access of
other service providers to any public
infrastructure network operated by

the Private Party.

2/ The Private Party shall have the right to

issue and enforce rules governing the

use of the facility, subject to the
approval of the Contracting Authority

or any other authorized Public Entity.

. Performance Guarantee

I/ The Project Agreements may specify

security to be provided by the Private
Party to guaraniee the performance of

any of its obligations under the Project

Agreeiments.

2/ 1f such security is required, the Project

Agreements shall aiso set forth:

a. the requirements with respect to the

issuer and the nature, form, amount

and other

principal terms and

conditions of the required security;
and

b. The amount and the details of the
ways the security is to be submitted

or forfeited as the case may be.
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52. Security Interests
1/ Subject to any restriction t

-,

contained in the Project Agreements, the
Private Party has the right to create
security interests OVET any of its assets,

i i i latin
rights or interests, inciuding those re g

" {o the infrastructure project, as required to

2/

ny fi i the
secure ‘any financing needed for

project, including, in particular, the
following:
a) Security = OVer movable or

immovable property owned by the.

Private Party or its interests in
project assets;

b) A pledge of the proceeds of, and
receivables owed to the Private
Party for, the use of the facility or

the service it provides.
The shareholders of the Private Party
shall have the right to pledge or create

any other secarity interest in their

shares in tiPrivate Party.

3/ No séirrity under Sub-Article (1) of this

Artile may be created over public
property or other property, assets or rights
needed for the provision of a Public
Service Activity where the creation of

R S
such security is pahibited by the law.

53. Financial reporting and audit

1/

2/

A Proj&t Company shall keep proper
books of accounts and records in
relation to the Project and shall be open

for scrutiny by the

Contracting
Authority,

A Project Company shall submit the duly

audited financial accounts and any other

information as may reasonably be required

by the Contracting Authority within six

months after the end of each financial year

. paBe 10275
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30. Operation of Infrastructure

51

|/ The Project Agreements shall set forth,

as appropriate, the extent of the Private
Party's obligations to ensure:
a) The modification of the service so as

to meet the demand for the service;

b) The continuity of the service;

¢) The provision of the service under
essentially the same conditions for
all users; and

d) The non-discriminatory access of
other service providers to any public
infrastructure network operated by

the Private Party.

The Private Party shall have the right to

issue and enforce rules governing the
use of the facility, subject to the
approval of the Contracting Authority

or any other authorized Public Entity.

Performance Guarantee

1/

The Project. Agreements may specify
security to be provided by the Private
Party to guarantee the performance of
any of its obligations under the Project

Agreements.

2/ If such security is required, the Project

Agreements shail aiso set forth:

a. the requirements with respect to the
issuer and the nature, form, amount
and other principal terms and

conditions of the required security;

and

b. The amount and the details of the
ways the security is to be submitted

or forfeited as the case may be.
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immovable property owned by the
Private Party or its interests in
project assets;
b) A pledge of the proceeds of, and
receivables owed to the Private
Party for, the use of the facility or
the service it provides.
2/ The shareholders of the Private Party
shall have the right to pledge or create
any other security interest in their

shares in the Private Party.

3/ No security under Sub-Article (1) of this
Article may be created over public
property or other property, assets or rights
needed for the provision of a Public
Service Activity where the creation of
such security is prohibited by the law.

53. Financial reporting and audit

1/ A Project Company shall keep proper

books of accounts and records in

relation to the Project and shall be open

for scrutiny by the Contracting

Authority.

2/ A Project Company shall submit the duly
audited financial accounts and any other
information as may reasonably be required
by the Contracting Authority within six

months after the end of each financial year.
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54. Assignment of the Project Agreements

5S.

56.

1/ Except as otherwise provided in Article
(52) and (57) of this Proclamation, the
rights and obligations of the Private Party
under the project agreements may not be
assigned to third parties without written
consent of the Contracting Authority.

2/ The Project Agreement shall set forth the
conditions under which the Contracting
Authority shall give its consent to an
assignment ol thg rights and obligations
of the Private Party under the Project
Agreement, including the acceptance by
the new Private Party of all obligations
there under and evidence of the new
Private Party's technical and financial
capability as necessary for providing the
service.

Compensation for Specific_ Changes in

Legislation
The Project Agreements may set forth the

extent to which the Private Party or the

Contracting entitled to

Authority s
compensation in the event that the costs of the
Private Party's performance of its obligations
under the Project Agreements has substantially
increased or decreased, or that the value that the
Private Party receives for such performance has
substantially diminished or increased, as
compared with the costs and the value of
performance originally foreseen, as a result of
changes in legislation or regulations specifically

applicable to the Infrastructure Facility or the

.services it provides.

Takeover of an Infrastructure Project
by the Contracting Authority

1/ Under the circumstances set forth in the

Public Private Partnership Agreement, the
Contracting Authority has the right to
temporarily take over the operation of the

facility for the purpose of ensuring the
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57.

58.

effective and uninterrupted delivery of
the service in the event of serious failure
by the Private Party to perform its
obligations and to rectify the breach
within a reasonable period of time after
having been given notice by the
Contracting Authority to do so.

that a Contracting

2/ In the event

Authority elects to take over a project
under Sub-Article (1) of this Article,
the Contracting Authority:

a) shall collect and pay any revenues

that are subject to lien to satisfy

any obligation;

b) may develop and operate the project,
impose user levies and comply with

any service contract existing; and

¢) may solicit proposals, as appropriate,
for the construction, maintenance or

operation of the project.

Substitution of the Private Party

The Contracting Authority may agree with the
entities extending financing for an infrastructure
project and the Private Party to provide for the
substitution of the Private Party by a new entity
or Person appointed to perform under the
existing Project Agreements upon serious
breach by the Private Party or other events that
could otherwise justify the termination of the

Project Agreements or similar circumstances.
Termination of the Project Agreements
The directive may prescribe events that

may cause the termination of the Project

Agreement.
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59, (Tn:"_lﬁ-nsatiﬂn upon _Termination of the

Project Agreements

The Project Agreement shall stipulate how
compensation due to either party s
calculated in the event of termination of
the Project Agreement, and  where
appropriate. for compensation for the fair
value of works performed under the
Project Agreement. Costs incurred or losses
sustained by either party, including, as
appropriate, lost profits.

60. Governing Law
The Project Agreements are governed by

the laws of the Federal Democratic
Republic of Ethiopia.

61. Disputes  between the Contracting
Authority and the Private Party

I/ Any disputes between the Contracting
Authority and the Private Party shall be
settled through the dispute settlement
mechanism agreed by the parties in the

Project Agreement.

2/ Notwithstanding any contrary provision
in any existing law, the Project
Agreements may provide for settlement
of disputes through arbitration or any
other forms of alternative dispute
resoftion mechanism.

62. Disputes involving Customers or Users
of the Infrastructure

Where the Private Party provide services to
the public or operates Infrastructure Facilitics
accessible to the public, the Contracting
Authority may require the Private Party to
establish simplified and efficient mechanism
for handling claims submitted by its

customers or users of the Infrastructure

Facility.
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63. Other Disputes
I/ The Private Party and its shareholders

shall be free to choose the appropriate
mechanism for settling disputes among
themselves.

2/ The Private Party shall be free to agree
on the appropriate mechanism for
settling disputes between itself and its
lenders, contractors, suppliers and other
business partners.

CHAPTER ELEVEN
MISCELLANEOUS PROVISIQONS

64. Complaints

The complaints and review mechanism
provided under the Ethiopian Federal
Government  Procurcment  and  Property -

Administration Proclamation, as they may be
amended or replaced, shall be applicable
mutatis mutandis to this Proclamation.
Directives issued in accordance with this
Proclamation may provide for an adaptation
of these articles as to apply to Public Private

Partnership projects.

65. Power to issue Regulation and Directives

1/ The Council of Ministers may issue
regulation for the implementation of

this Proclamation.

2/The Ministry shall issue directives
cnabling the realization of the objectives
of this Proclamation and for the proper
implementation of the directives issued in
accordance with sub article | of this
Article.

66. Repealed and Non-Applicable Laws

1/ Except for specific provisions referred to in

this  Proclamation, the provisions of the
Ethiopian Federal Government Procurement
and Property Administrat ion Proclamation.
as may be amended, are inapplicable to

Public Private Partnership projects.
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2/ No law, regulation, directive or practices
inconsistent with this Proclamation
shall have effect with respect to matters

provided for in this Proclamation.

67. Transitory Provisions

This Proclamation shall not apply to
existing public private partnership projects
have

where contracts

already been

concluded or are under negotiation.

68. Effective Date
This Proclamation shall enter into force on the

date of its publication in the Federal Negarit

Gazette.

Done at Addis Ababa, this 22" day of February,2018.

MULATU TESHOME (DR.)

PRESIDENT OF THE FEDERAL DEMOCRATIC
REPUBLIC OF ETHIOPIA
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