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CHAPTER |
GENERAL PROVISIONS

1. Short Title

These Regulations may be cited as the Nigerian Eieclricity Regulatory Commission
(NERC} Regulations for the Procurement of Generation Capacity 2014,

2. Commencement

These Regqulations shall come into force on the date on which they are approved by a
resolution of the Commission, and signed by the Chairman who shall cause the seal of
the Commission 1o be affixed therefo.

3.

Interpretation

In these Regulations, unless the context requires otherwise:

“Act” means the Electric Power Sector Reform Act 2005, as may be amended or
re-enacted from time to time.

“Annual Report” means the report prepared by the System Operator of ils
assessment of the adequacy of generation facilities and of transmission facilities
on, of contraciually commitied to, the inlegrated power system (o satisfy the
provision of safe, reifiable and sconomic eleclric service o electricity consumers
in Nigeria.

“Bulk Trader” means the trading Licensee holding a bulk purchase and resale
Licence or temporary Licence, authorised to purchase generation from successor
generation companies and independent power producers, for resale (0
distributors and eligible customers pursuant {0 Part 11 of the Act

“Buyer” means a person livensed in accordance with the Act and authorised to
purchase bulk power from exisling and/or new generaling companies, including
the holder of a bulk trading licence and the holder of a distribution licence.

“Distribution System” shall have the meaning ascribed thereto in the Agt and in
these Regulations refers to the distribution systems owned, managed and
operated by the eleven licensed distribution companies and any others that may
be ficensed from Hme {0 ttme by the Commission.

“Embedded Generation” means the generation of electricity that is directly
connected to and evacuated through a distribution systerm which is connacted to
a transmission network operated by the licensee vested with system operations
funchions.
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“Embedded Generator’ means a person who operates an embedded
generation unit.

“EPC” means Engineering, Procurement and Construction.

"Expression of interest” or YEOI means a formal declaration by a potential
bidder of its inferest in participating in the bidding for additional generation
capacity.

“Final Bids” means a final round of detailed proposals submitted by Shorllisted
Bidders.

“Final Date for Proposals” means the date specified in a RFP as the iast date
upon which proposals may be submitted ¢ a Buyer in response 1o the REFP.

“Indicative Bids” means a first round of bids to rank Qualified Bidders according
to the best initial proposals submitted as preliminary indications of their Final
Bids,

“NES!” means the Nigerian Electricily Supply industry.

*NERC” or "Nigerian Electricity Regulatory Commission” means the
electricity requiatory authority established under the Act.

“Qualified Bidder” means, with respect 1o an EQ! ¢or RFP, a bidder which 2
Buyer determines (following evaluation of Expressions of interest} is eligible to
receive a Request for Proposal,

"RFPT or "Request for Proposal” means 2 request {or proposal for the
construction of new generaling capacity.

“RFP Document” means a document issued by a Buyer to Qualified Bidders
detailing informahon pertaining to any particular RFP.

“Short List” means a limited number of Qualified Bidders who are selecled by a
Buyer to submit Final Bids on the basis of their ranking tn indicative Bid
submissions.,

“Shortlisted Bidder”: means, with respec! to a RFP, a Qualified Bidder who is
selected as 2 member of the Short List.

“Special Trader” means the trading Licensge hoiding a bulk purchase and
resale Licence or lemporary Licence, authorised to purchase generation from
successor generation companies and independent power producers, for resale to
distributors and eligible customers pursuant to Fart il of the Act

“Successful Bidder” means the Qualified Bidder that is defermined by a Buyer
to have submitied the best offer in response to a RFF.
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“System Operator or 80" means the licensee carrying out system operation
funclions pursuant to a licence issued under the Act,

“TCN" or “Transmission Company of Nigeria” means the licensee that is the
owner, operator and manager of the Transmission Grid System in Nigeria.

“Tender Auditor” means a professional firms or consortium of repuiable firms
appointed by NERC to audit the conduct and results of a bulk procurement
Brocess,

“Tender Audil Report” means a report prepared by the Tender Auditor on the
sonduct and results of a bulk power procuremen! process,

“Transmission Grid System” shall have the meaning ascribed to “transmission
system” in the Act and in these Regulations refers fo the transmission system
owned, managed and operated by TCN.

4. Objectives

These

Regulations provide for the processes o be used by a Buyer in procuring

additional electric generation capacity. The objectives of these Regulations are;

i

to establish a systematic, transparent and competitive process that provides
reasconable assurance that a Buyer procures additional electric generation
capacily at least cost to consumers, consistent with generation capacity
expansion plans reviewed and approved by the NERC;

to ensure that the firms contracled to provide new capacily have the
necessary technical expertise, financial rescurces and indusiry experience (o
carry the defined generation project to a successful completion;

to minimise opportunities for financial maniputation, fraud or corruption of any
kind during the resource acquisition process; and

te facilitate the invoivement of the private seclor in (he provision of generation
capacity to a Buyer, on the basis of rules thal provide ceriainly and
transparency and fairness of the generation procurément process and its
oufcome,

5. Application of the Regulations

5.1.

Transmission Grid and Distribution System

The provisions of these Regulations apply fo the purchase by a Buyer of any
generation capacity which is, or is intended to be, connected to the Transmission
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Grid System or, as an Embedded Generator, generating capacity that is connecled
{o 2 Distribution Network.

5.2 Prohibition on Procurement outside these Regulations

After the coming into force of these Regqulations, unless otherwise approved by
NERC for good cause, a Buy®er must not, except under the provisions of these
Regulations:

I solicit bids or proposals for the provision of generalion capacity to which
these Regulations apply; nor

. enier into any contragt whereby a Buyer agrees 1o purchase the ejectrical
outpul of any generation facility to which these Regulations apply.

8.3, Exempt Transactions
The terms of Section 5.2 shall not apply to:
a} small scale power plant generating10MW or less;
by purchass of occasional eleciricity supply from a self-scheduling gensrator;

¢} any procurement by a Buyer under any agreement entered im¢ prior to the
coming into force of these Regulations, including pending applications;

d) any procurement by s Buver under any option or other right ¢ acquire
generating capacity or electricity, subject to the approval of NERC, where
such option or other right had been granted prior to the coming into foree of
these Regulations, notwithslanding the date of exercise of the option or other
rght.

CHARTER I
GENERATION CAPACITY PROCUREMENT PROCESS

6. Solicitation of New Genegrating Capacity
6.1,  Annual Report by the System Operator

The requirement of Seclion 21.1.7 of the Market Rules on preparation of ipad
projection report and generation adequacy report by the 80 shall not apply to this
procurement until determined by the Commission as reviewed from time to time.

The SO shall prepare an Annual Report assessing the position on capacity needs
and system constraints for a five year period ahead The Anpual Report shall
analyse the NES] and its historic and current demard profiles and provide an
cutlock covering at least five years ahead on,
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vii,

Vi,

Xi.
Xii,

Projected gross MW demand of the system;

Name plate and available capacity of generation units;

Anticipated generating capacity of units for which PPAs have been
concluded together with information on the current state of project EPC
and the expected commercial operation date;

Recommended injection points on the transmission grid for additional
generation capacity, as well as the upper imit of capacity at any given
point;

Planned generation plant retiraments,

Projected {ransmission grid system capabilities and constraints, taking all
the above into account;

Current and projected natural gas and other fuel supply capabilities; and
Such other operational and regulatory information as is required by Buyers
and current and potential owners of generating and transmigsion assets in
planning for their current or continued participation in, or planned
retirement from, the NESI

Requirements for new black siart generation {note that generators are
required under the Grid Code to provide voliage and freguency control).
Available free capacity in international interconnector;

Foracast energy consumption of each distributor;

forecast system peak lpad and energy consumption for each month of the
year

6.2 Solicitations Required

8.3

if an Annual Report published by the SQ indicates a requirement for contracting
additional generation capacity within the next twelve months, any Buyer may
commence forthwith the procurement process set forth in these Regulations, subject
lo the approval of NERC, which may specify conditions in terms of a maximum
amount of capacity to be procured by any Buyer, iocation, or other relevant matters.

Notice of Solicitation

f an Annual Report published by the BO indicsies a requirement for addilional
generalion capacity within the nexi twelve months, a Buyer to whom an approval has
teen given by NERC to procure additional generation capacity shall:
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i,

announce that it intends to request proposals for the provision of such
capacity in accordance with the provisions of these Reguiagtions;

invite potential bidders o qualify for consideration in the solicitation process
by submitting an Expression of Interest;

announce the date or dates on which it anticipates it will make available a
Request for Proposal relating to such additional capacity; and



Anncunce that existing on-grid licensees of NERC who have not reached
financial close for their projects or who have not started project construction
shall be deemed to be pre-qualified in respect of Requests for Proposal
issued during financial years 2014 and 2015,

7. Qualified Bidders

7.

1.

Qualifications

With respect fo any particular solicitation for generating capacity, a Buyer shall
determing, subject to approval of NERC, the information that must be provided by
interested potential bidders in order {0 be pre-gualified in the sglicitation process.
Bidders must submit an Expression of interest ("E01") in accordance with the
published £QI requirements, which shall include the foliowing minimum general
criteria:

i

fii.

7.2

Technical expertise:

The bidder must demonsirate that it employs gualified professionals who
possess relevant operating experience with the size and type of generating
plant proposed;

Financial capability,

The bidder must be able 10 show a strong balance sheet and demonstrale a
good financial track record over time with respect 10 s core businesses and,
particufarly, other generating projects of a gimilar nature;

Cperaling experience,

The bigder must have relevant experience Operating electric generation
facilities of a similar size and type as that proposed.

Form of £01! invitation

A Buyer's invitation for the submission of £Qis by potential bidders must;

i

dentify (in general terms at ieast) the nalure of the generation capacdity
sought to be procured;

iantify the information that must be submitted for an EO} fo be considered for
pre-qualification by a Buyer;

identify the selection criterla and process that will determine (and minimum
criteria. if any, that must be satisfied in order to detanmine) whether a person
is {0 be granted Qualified Bidder status; and



iv. state the date and time by which expressions of inlerest are to be submitted,
if they are to be considered by a Buyer.

7.3. Publication of Invitations for EQls

A Buyer shall invite expressions of interest by publishing its Request for Expressions
of interest in the Federat Government Tenders Journal, the World Bank procurement
website and at least two newspapers circulaling generally throughout Nigeria,
published in English.

In addition, where the Buyer deems if cost-effective and useful in enguring that the
planred solicitation will be brought 1o the attention of all ikely candidales, the Buyer
shalt invite submission of EQIs through'

i. such imfernational publications or trade journal as may be appropriate; and
ii, inother media that may be appropriate, such as a Buyer's website,

7.4, Evaluation of EQls Received

A Buyer:

i.  must consider all EOls received on or before the clusing date and time by
which EOCIs are to be submitted (“Final Date for EOls™);

ii.  shall not consider any EQI received after the closing deadline for EOIs stated
in the relevant invitation for EOIs;

#. must, in considering any £Q1, apply the evaluation criteria specified in the
invitation for EQls equally to all EOls submitted.

A Buyer will notify NERCT of its conclusions regarntding the qualification of potential
bidders who have submitted EOIs and notify all bidders of its determinations,
including bidders that fail to satisfy the esiablished criteria for becoming Quatified
Bidders. Unsuccessful bidders shall be informed in writing by a Buyer of the
reasons for its rejection of their bids.

7.5. Limiting Participation by Qualified Bidders

A Buyer may, but only if the right to do 80 is reserved in the invitation for EOIs, iimit
the number of Qualified Bidders who are io receive Requests for Proposals. The
number of Qualified Bidders chosen may be fimited 10 such number, having regard
to the generation capacity being sought and the quaiification ¢riteria stated in the
invitation to submit ECGis, as in the opinion of a Buyer is desirable to encourage
vigoraus parficipation in the golicitation process and to obtain 1echnically viable and
commercislly realistic proposals.

7.6. Evaluation of EQls Received
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A Buyer must publish the names of each Qualified Bidder, of in the case of a limited
paricipation. the names of each Qualified Bidder, with respect {0 any RFP,

7.7. Confidentiality

A Buyer may require of any Gualified Bidder thal it (and iis employees and persons
contracted by it, e.g. its advisers and financiars) enter into such conlidentiality and
other underiakings as a Buyer requires before releasing any documentation relating
to the RFP. All EOis and other documents submitled by potential bidders or
Qualified Bidders, including final transaclion documents, shall remain confidential
unless otherwise ordered by NERC,

8. Reguests for Proposal
8.1, Preparation
A Buyer must prepare a Request for Proposal Document ("RFP Document *) in
accordance with the requirements of these Regulations for the purposes of inviting
proposals from Qualified Bidders for the procuring of additional generation capacity,

8.2. Issuance of RFP

A Buyer must issue an RFP Document to sach Qualified Bidder who enters into
such confidentiality and other undertakings as reguired by a Buyer under section
7.7,

8.3. RFP Contents

Each RFP Document must include or be accompanied by:

i, the information {(or so much of it as is, in the opinion of a Buyer, relevant to
the panricular generalion procurement process concerned) identified in
Schedule 1;

i.  Requirement ¢f a bid bond to be submitted with the RFP and

i such other information as a Buyer considers appropriate,

8. indicative Bids
8.1, Use of Indicative Bids

In order to improve the oultcome of the tender process, a Buyer may choose 10
gngage in & two-step solicitation process:

Wlrage
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i a first round of bids to rank Qualified Bidders according o the best initial
proposals submitied as preliminary indications of their Final Bids {"indicative
Bids™y; and

i, a final round of detailed proposals {"Final Bidgs™) from among only those
Gualified Bidders chosen as members of a limited list of Gualified Bidders
with the best Indicative Bids in response o the RFP {the “Short List” or “short-
listed” bidders).

Before issuing any RFP Document for any parlicular generation capacity
procurement process, a Buyer must declare whether, for that particular proguremeant
process, it will employ the Indicative Bid option or engage in a single stage bid
process open {o all Qualified Fersons.

The RFP should state the interval between the submission and evajuation of
Indicative Bids, the publication of a shortlist and the invitation to iodge Final Bids.

8.2. Content of Indicative BRids

Qualiied Bidders, when lodging an indicative bid in response to an RFP, must
provide:

i the information identified in Schedule 2; and

ii.  such other information as may be stipulated in the RFP Document.
9.3. Indicative Bid Evaluation
A Buyer must evaiuate Indicative Bids received from Qualified Bidders and in doing
so must apply the evaluation criteria specified in the RFP Document equally to all
Indicalive Bids,
8.4. Neotification and Publication
A Buyer must notify all Qualified Bidders participating in the Indicative Bid process of
the outcome of its evaluation of their indicative Bids, indicating their success or
failure to qualify for the Final Bid competition. A Buyer mus! aiso publish the names
of each Qualifying Bidder whom a Buyer determines will be invited to submit & Final
Bid {"Shorllisted Bidder™.

10. Final Bids

10.1. invitation to Submit Final Bid
A Buyer raust invite each Qualified Bidder or, in the case of a procurement using the
Indicative Bid process, each Shortiisted Bidder, o lodge a Final Bid with respect 1o
the RFP,
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10.2. Bid Security

A Buyer shall require bid security from all Qualified Bidders who are invited to
submit Final Bids in the form of a bid bond or security as delermined by a Buyer as
appropriaie {o safeguard the integrily of the solicitation process.

10.3. Content of Final Bids
Shorllisted Bidders, when lodoing & Final Bid, must provide:
i. the information identified in Schedule 3; and

such other information as may be stipulated in the RFF Document and in the
invitation to submit a final Bid.

10.4. Final Bid Evaluation

A Buyer shall evaluate Final Bids received from Shorllisted or Qualified Bidders (as
the case may be}] who mee! the minimum lechnical specifications and financial
criteria and in doing s0 must apply the evaluation c¢rileria specified in the RFP
Document equally to all Final Bids,

Each evaluation shall be conducted in the presence of wo of the Commission's
observers;

All negoliations shall be conducted with at least two of the Commission's observers
present

18.5. Execution of Power Purchase Agreement

A Buyer shall not announce its readiness 1o execute a PPA until the Tender Report
has Deen submitled to the Commission and the Commission has confirmed the
selechion of the successful Bidder:

A Buyer shall enter a contract only with the Qualified Bidder that has submitied the
hid achieving the highest ranking during bid evajuation {"Successful Bidder™ and
only subsequent to the submission of the Tender Audit Report provided for in
Section 13 confirming the selection of the Successiul Bidder and the receipt of the
wrilten approval of NERC.

The Commission is not bound to accept any findings or recommendations on the

Tender Audit Report even though this may be laken into account in determining
whether or not this reguiation was complied with in the procurement process.

10.6 Type of New Contracts
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The provisions of Rule 22.3.3. of the Market Rules with regards fo tripartite
contracts between the Bulk Trader, distributors and the (PP shall not apply until
such a time as determined by the Commission.

10.7 Reference to Special Trader in 8. 22.3.1 of the Market Rules shall be deemed
applicable o distribution companigs gnd the |PPs and the provisions of 8, 24.3.3(b}-
{fy shall apply mutalis mulandis o bilateral contracts belween the IFPs and the
distribution companies as and when the Commission so desides,

11, Communications Protocols and Procedure

A Buyer must provide in the REFP Uocument details of the rules that are to goverm:

i

the extent of and means of communications between a Buyer, its
representatives and advisers and Qualified Bidders, their representatives and
advisers,

confidentiality of information, relevant to the RFP, whether sourced from a
Buyer, Qualified Bidders or otherwise;

the use of and dissemination of information by a Buyer;

the extent to which Qualified Bidders, their represeniatives and advisers may
rely upon information provided by a Buyer, its representatives and advisers;
ang

the extent o which a Buyer excludes liability for losses, expenses or liabilities
incurred by Qualified Bidders or others in relation to participation in the RFP
DIOCESS.

12. Unsoligited Offers

Unsolicited bids for additional generation capacity shall not be considered by Buyers in
connection with any RFP process or under any other circumsiances whatsoever.

13. Tender Audit

13.1 Upon the completion of the procurement process but before the execution of an
agreement betwean a Buyer and the highest-ranked Qualified Bidder, the Buyer shaik;

i

141,

Send a report 1o the Commission and advise the Commission of the name of
the highest ranked bidder and the name of the second highest ranked or
reserve bidder {where the RFP s provides), and

immediately request the Commission o appoint a Tender Auditor for an audit
report of the conduct and resuits of the procurement process
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13.2 The Tender Audit Report must be in such form and substance as NERC may from
time fo time determine after consultation with the Buyer and the Tender Auditor.

13.3 The Buver shall be required to co-operate with the Tender Auditor and be obliged
to make available all information in its cusiody, which are relevant {o the procurement
process, to the Tender Auditor for the carrying out of the Tender Audit.

134 NERC may, both before and after receipt of the Tender Audit Report:

i reguest that a Buyer provide information and documents relevant to the
tender process; and

ii. interview representatives of a Buyer

in either case 1o delermine whether these Regulations has been compilied with by a
Buyer and to identify any polential revisions to the Regulations that might improve the
generation procurement process.

13.6 If satisfled that the competitive procuremert solicitation and the bid selection
criteria are based on the seleclion of the highest-ranked Qualified Bidder and have been
properly followed, NERC shall certify that this is the case.

13.7 The Buyer shall enter into contracis for the construction, operation, mainienance

and supply of wholesale generation capacity only after it has obtained a cartificate of

due procurement from the Commission

14. After obtaining the Commission’s certificate, the Buyer shall immediately publish in
the sarme publications in which it published its cali for EOCls the completion of the
process, the issue of the certificate, the name(s} of the relgvant IPPs, the capacities
to be constructed, the sites where the PP is 1o be located and the periodiyear in
which the [PP is to deliver commercial capacity.

158. Petitions

15.1 Petitions in respect of the bidding process may be made by bidders o NERC
within 21 days after the resulis of the bidding process have been published by a Buyer,

15.2 Any such peliion should be in respect of a contravention, by 8 Buyer, of the rule,
procedure and guidelines specihed by a Buyer in the request for EOQlor inthe RFP, ora
contravention of the provisions of this Procuremant Regulation,

16.3 Petitions should not be in respect of the final desision of the Buyer as to whether
the petitioner should have become g Qualified Bidder or whether its bid should have
been deciared as the preferred bid o sign a PPA with the Buyer.

15.4 NERC shall issue its decision on the merits of the petition within 20 working days
of the petition being submilted lo it
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Schedulel

Content of RFP

The RFP documentation must include the following:

aj

b)

¢}

d)

g)

h)

)
B

copies of the most recent Annual Report prepared by the 80,

an explanation of the basis on which bids (both final, and where used, indicative}
will be evaluated;

an explanation of the process by which any shortlist of bidders will be
established;

details of the length of time to be allowed for each stage of the RFP process from
the issue of the RFP through te contract execution;

drafis of the principal ¢ontracts which a Buyer proposes should be entered into
by the Successful Bidder in connection with the provision of generation capacity
as well as 2 timeline for undenaking and conciuding contract negoetiations and
the extent to which these conlracts may be negotiated

a standard form bid bond or other bid securnty which a Buyar may require 1o be
posted by bidders, the circumstances in which they may be called by a Buyer
and the proceeds forfeited by bidders;

detalls of any minimum  acceplabie technical, cperational and financial
requirements;

a statement of the language or languages in which bids must or may he
submitted;

a statement of the manner and form in which bids are to be submitted;

a summary of the type(s; of project(s) for which proposals are reguested,
including any requirements with respect to:

{}y fuel type and availability;

(i) set and plant size:

(i location;

{iv)anticipated operational charagteristics;

{v} requirements for system interconnection; and

{vi}Statement of extent o willingness lo underake necessary system
interconnaction if so required
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k) Such additionat information ag may be applicable to each specific solicitation,
inciuding geotechnical, economic, social, legal, licensing and permits, fiscal
{applicable taxes, incentives, eln).

[} Al information required in this Schedule and any other informaton stated to be
provided in the tender proposal shall be provided or the RFP shall be disqualified
as being "non-responsive’,



Schedule H
Content of Indicative Bids
Where indicative bids are utilised, the foliowing information shall be provided by bidders:
a3 corporate daiails of the bidder
i. legal identity and structure,

i uittmate heneficial ownership of the bidder;
Hi  where more than one party compnrses the bidder {e.9. a consortiumn) a description
of the proposed roles of each of the parties in relation {o the bidde iv copies of audited
annual accounts of the bidder, inciuding consortium members for the previous four
years,

v, details of any formal diraect or indirect connaction between the bidder and existing
participants in the Nigerian electricity industry, including ownership or shareholding,
sonsulting, service agreements, gic.;

b) bidder's response to the technical specifications of the RFP and its indicative
technical proposai;

¢} ndicative consideration {price} proposed by the bidder staled as PPA price
divided into capacity {fixed} and energy charges;

dy a finance plan indicating the funding mechanisms available to the bidder that
would be used o support the financing for this project, including definitive
gvidence of debt and equity capital available for the project ;

e} any material issues of concern fo the bidder as to the terms of the project
agreements as released by a Buyer to that time;

f} details of relevant experience of the bidder and of its associates in relation to the
design, construction, commissioning and ownership and operation of generation
plant, both in Nigeria and elsewhers;

g} details of all internal and external authorisations which the biklder may require,
such as board approvals and regulatory or foreign investment approvals, and the
steps which have been taken {0 ensure those authorisations are oblained and at
what stage those authorisations will be oblained; and

hy Any other information the bidder chooses o present as indicative of is
guaifications to execute the RFP,
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Schedule il

Content of Final Bids

Finsl Bids shall contain the following minimum information;

All information required as of indicative bid stage (highlighting any changes to the
information provided as at indicative bid stage) together with:

a) bidder's final and detailed technical proposal;
b bidder's price proposal with suppornting statements in the form required by the
REF;
¢) bidder's firm arrangements to fund the project, including evidence of
commitments of requisite financial support from third parties, as applicable, in the
form specified in the RFP,
d} any further material issues of concern {o the bidder as 10 the terms of the project
agreements that have nol been addressed previously during the bid process;
¢} completed inlernal and exiernal authorisations which the bidder may have
obtained together with a listing of those that remain 10 be obtained and a
schedule for obfaining such authorizations (such as board approvals and
regulatory or foreign investment approvals); and
Iy Any other information bidder chooses o present in support of iis bid.
: [f@\. @ '
DATED AT ABUJATHI&L‘ DAY OF 2014
WM J—
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