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GENERAL EXPLANATORY NOTE:

] Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in

existing enactments.

BILL

To amend the Long-term Insurance Act, 1998 and the Short-term Insurance Act,
1998, so as to define certain terms; to state the objects of insurance regulation; to

extend the powers of the Registrar; to extend the provisions relating to the

licensing of insurers; to provide for explicit governance, risk management and

internal

control requirements of insurers; to provide for the supervision of

insurance groups; to clarify certain market conduct matters; to make consequen-
tial amendmentsto other Acts; and to provide for matters connected therewith.

E IT ENACTED by the Parliament of the Republic of South Africa, as

follows.—

Sections

CoNoOUAWNE

ARRANGEMENT OF SECTIONS

Part 1
Amendment of Long-term Insurance Act, 1998

Amendment of section 1 of Act 52 of 1998

Insertion of section 1A in Act 52 of 1998

Amendment of section 4 of Act 52 of 1998

Amendment of section 9 of Act 52 of 1998

Amendment of section 10 of Act 52 of 1998

Amendment of section 11 of Act 52 of 1998

Insertion of Part 1A in Act 52 of 1998 (sections 14A to 14L)
Amendment of section 16 of Act 52 of 1998

Substitution of section 18 of Act 52 of 1998

Amendment of section 19 of Act 52 of 1998

Substitution of section 22 of Act 52 of 1998

Repeal of section 23 of Act 52 of 1998

Amendment of section 26 of Act 52 of 1998

Amendment of section 52 of Act 52 of 1998

Amendment of section 62 of Act 52 of 1998

Insertion of Part VIIA in Act 52 of 1998 (sections 65A to 650)
Amendment of section 66 of Act 52 of 1998

Amendment of section 67 of Act 52 of 1998

Amendment of section 71 of Act 52 of 1998

10

15

20

25



20.
21.
22.
23.

25.
26.
27.
29.
30.
31.
33.
35.

37.
38.

39
40
41
Scl

3
Part 2
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. Transitional and implementation provisions
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. Short title and commencement
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Part 1

Amendment of Long-term Insurance Act, 1998

Amendment of section 1 of Act 52 of 1998, as amended by section 2 of Act 17 of

2003

, section 1 of Act 27 of 2008 and section 69 of Financial ServicesLaws General

Amendment Act, 2013

1

Section 1 of the Long-term Insurance Act, 1998 (in this Part referred to as the

principal Act), is hereby amended—

(a) by thesubstitution for paragraph (a) of the definition of ** assistance policy’ of

the following paragraph:

““(@) the value of the policy benefits per life insured, other than an
annuity, to be provided (not taking into account any bonuses to be
determined in the discretion of the long-term insurer); and”’;

(b) by theinsertion after the definition of ** company” of thefollowing definitions:
“ ‘control function’ within a governance framework, means the risk
management function, the compliance function, the actuarial control
function and internal audit function;”;

(c) by theinsertion after the definition of *“Financial Services Board Act”’ of the

following definition:

‘“ “fit and proper requirements means, amongst others—

(&) Inrelation to a director, senior management and head of a control
function, qualities of competence and integrity asmay be prescribed
by the Registrar;

(b) in relation to a person to whom a control function is outsourced,
qualities of competence and integrity as may be prescribed by the
Registrar; and
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(c) in relation to any person that directly or indirectly controls a
long-term insurer within the meaning of section 2(2) of the
CompaniesAct, qualities of integrity and financial standing as may
be prescribed by the Registrar;”;

by the insertion after the definition of “fund policy” of the following
definition:

“ ‘head of a control function’ means any person that is in charge of a

control function, and includes a person to whom a control function is

outsourced;”;
by the insertion after the definition of **holding company” of the following
definition:

“ ‘inter-related’ has the meaning assigned in the Companies Act;”’;

by the deletion of the definition of *“ managing executive'”;
by the insertion after the definition of “official web site” of the following
definition:

*“ ‘outsourcing’ meansan arrangement of any form between along-term

insurer and another person, whether that person is supervised under any
law or not, in terms of which that person performs a function or activity
related to any aspect of the long-term insurance business of the insurer,
whether directly or by sub-outsourcing, which would otherwise be
performed by the long-term insurer itself;”;

by theinsertion after the definition of *regulation” of the following definition:
“ ‘regulatory authority’ means—

(@) any organ of state asdefined in section 239 of the Constitution of the
Republic of South Africa, 1996, responsible for the supervision or
enforcement of legislation; or

(b) asimilar body designated in the laws of a country other than the
Republic to supervise or enforce legislation of that country;”;

by the insertion after the definition of *‘reinsurance policy’ of the following
definition:

“ ‘related’ has the meaning assigned to it in the Companies Act;”;

by the insertion after the definition of “‘repealed Act” of the following
definition:

“ ‘senior management’ means the chief executive officer or person in

charge of a long-term insurer and any manager with decision-making

powers who is directly accountable to or directly reports to the chief
executive officer or person in charge of that long-term insurer;” ; and
by the addition of the following subsection:
(3) The Companies Act applies to an association of persons formed
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extent that the Companies Act—
(@) canapply toit; and
(b) appliesto a public company registered under thisAct.”.

Insertion of section 1A in Act 52 of 1998

2. The following section is hereby inserted after section 1 of the principal Act:

“Object of Act

1A. The object of thisAct is to promote the maintenance of afair, safe
and stable long-term insurance market for the benefit and protection of

policyholders.”.
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5

Amendment of section 4 of Act 52 of 1998, as amended by section 3 of Act 17 of
2003, section 3 of Act 27 of 2008 and section 72 of Financial Services L aws General
Amendment Act, 2013

3. Section 4 of the principa Act is hereby amended by the addition of the following
subsections:
““(11) The Registrar may where practicalitiesimpede the strict application of this

Act or any provision of this Act, by notice on the official web site exempt any
person or long-term insurer from this Act or any provision of this Act on the
conditions determined in the notice.

(12) An exemption contemplated in subsection (11) may—

(a) apply to persons or long-term insurers generally; or

(b) belimited in its application to a particular—

(i) person or long-term insurer; or

(i) kind of person or long-term insurer, which may, for the purposes of this
section, be defined either in relation to a type or size of the person or
long-term insurer or in any other manner.

(13) The Registrar may, in addition to any authority provided for under a specific
provisioninthisAct, prescribe any requirements set out inthisAct in greater detail.

(14) (a) The Registrar may issue interpretation guidelines on the manner in
which the Registrar will apply the Act, or any section or sections of the Act for
SUPErVisory purposes.

(b) A person or long-term insurer must adhere to an interpretation guideline until
such time as a court attaches a different interpretation to the subject matter of that
interpretation guideline.

(15) The Registrar must, when acting under subsection (13) or (14), publish a
draft of the requirements to be prescribed or an interpretation guideline on the
official web site together with anatice calling for public comment in writing within
a period stated in the notice, which period may not be less than 30 days from the
date of publication of the notice.

(16) (a) The Registrar may, in addition to section 22 of the Financial Services
Board Act, subject to paragraphs (b) and (c), request or obtain information from or
provide information to a regulatory authority—

(i) necessary for the supervision of along-term insurer;

(if) necessary to develop and implement policies and activities to deter, prevent,
detect, report and remedy fraud in insurance; or

(iii) for anti-money laundering and combating the financing of terrorism purposes.

(b) The Registrar must—

(i) proactively provide information which the Registrar deems relevant to
regulatory authorities that the Registrar deems to have amaterial interest in a
long-term insurer, which information may include information relating to
financia standing, qualitative assessments and significant problems experi-
enced with or within any ingtitution referred to under paragraph (a)(i);

(if) prior to providing information, ensure that the regulatory authority that will
receive the information has appropriate safeguards in place to protect the
confidentiality of the information, which safeguards must be similar to those
that the Registrar is subject to under law;

(iii) only alow information provided to aregulatory authority to be made available
to third parties if the Registrar is satisfied that the third parties have
appropriate safeguards in place to protect the confidentiality of the informa-
tion, which safeguards must be similar to those that the Registrar is subject to
under law; and

(iv) prior to taking regulatory action which the Registrar deems material against a
person referred to under paragraph (a)(i), inform the relevant regulatory
authorities of the pending regulatory action or, where this is not possible,
inform the relevant regulatory authorities as soon as possible after taking the
regulatory action.

(c) The Registrar must, when requesting or obtaining information—

(i) act in the performance of functions provided for only in terms of thisAct;

(if) usethe information only for the purpose for which it was requested;

(iii) not make the information available to third parties without the consent of the
regulatory authority that provides the information;
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6

(iv) if lawfully compelled to make information provided by aregulatory authority
available—

(aa) inform that regulatory authority of the information and circumstances
under which it will be made available; and

(bb) where possible, use al reasonable means to oppose the disclosure of or
protect the information.

(17) (a) The Registrar must, subject to subsection (16), take reasonable measures
to establish adequate coordination arrangements with other regulatory authorities
for the purposes referred to under subsection (16)(a).

(b) The Registrar may, in addition to section 22 of the Financial Services Board
Act and subsection (16)—

(i) liaise with any regulatory authority on matters of common interest;
(ii) negotiate agreements with any regulatory authority to—
(aa) co-ordinate and harmonise the reporting and other obligations of
long-term insurers,
(bb) provide mechanisms for the exchange of information; and
(cc) provide procedures for the coordination of supervisory activities to
facilitate the monitoring of insurance business on an ongoing basis.
(iii) participate in the proceedings of any regulatory authority; and

(iv) advise or receive advice from any regulatory authority.

(c) The Registrar may, without detracting from the generality of paragraphs (a)
and (b), enter into a written cooperation agreement with a regulatory authority,
including aregulatory authority in whose country asubsidiary or holding company
of along-term insurer is incorporated or a branch is situated.

(d) The cooperation agreement referred to in paragraph (c) may include—

(i) a provision that the Registrar may accept the regulatory and supervisory
approaches implemented by that regulatory authority;

(if) aprovision that the Registrar or regulatory authority may conduct an on-site
examination or an inspection of a long-term insurer, or an insurance
undertaking registered or licensed by the regulatory authority;

(iii) aprovision that the Registrar and regulatory authority may share information
relating to the financial soundness and performance of theinstitutionsreferred
to under subparagraph (ii);

(iv) aprovision that the Registrar or regulatory authority—

(aa) be informed of adverse assessments of qualitative aspects of the
operations of along-term insurer; or

(bb) may provide information regarding significant problems that are being
experienced within along-term insurer; and

(cc) such other matters as the Registrar may deem relevant.

(18) The Registrar must, in performing the functions provided for in terms of this
Act or any other law, have regard to—

(a) the objects of thisAct;

(b) international regulatory and supervisory standards; and

(c) the principle that requirements imposed on persons regulated under this Act
and the exercise of supervisory powers should be proportionate to the purpose
for which it is intended.”.

Amendment of section 9 of Act 52 of 1998

4. Section 9 of the principal Act is hereby amended—
(8 by the substitution in subsection (3) for paragraph (a) of the following
paragraph:
““(a) unless the applicant—

(i) isapublic company [and hasthe carrying on of long-term
insurance business as its main object] whose primary
business activity is the conducting of long-term insurance
business and operations arising directly therefrom; or

(i) is [incorporated without a share capital under a law
providing specifically for the constitution of a person to
carry on long-term insurance business as its main object]
a company other than a public company referred to in the
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of Parliament whose sole business activity isthe conducting of
long-term insurance business and operations arising directly
therefrom;”’;
(b) by the substitution in subsection (3) for paragraph (b) of the following
paragraph:
““(b) unlessthe applicant demonstrates to the satisfaction of the Registrar

that—

(i) theapplicant has complied and in future will be ableto comply
with the governance framework and financia soundness
requirements of this Act;

(if) the directors, senior management and heads of control
functions of the applicant meet thefit and proper requirements,

(iif) any persons that directly or indirectly control the applicant
within the meaning of section 2(2) of the CompaniesAct, meet
the fit and proper requirements;”;

(c) by the substitution at the end of subsection (3)(c) for the full stop of the word
“;and”; and
(d) by the addition in subsection (3) after paragraph (c) of the following
paragraph:
““(d) if the registration of the applicant will be contrary to the interests of
policyholders or the public interest.” .

Amendment of section 10 of Act 52 of 1998, as amended by section 5 of Act 17 of
2003, section 5 of Act 27 of 2008 and section 75 of Financial Services L aws General
Amendment Act, 2013

5. Section 10 of the principal Act is hereby amended by the insertion after paragraph
(f) of the following paragraph:
“(fA) relating to the business arrangements of the long-term insurer, including, but
not limited to, the outsourcing arrangements that the long-term insurer may
enter into;"”.

Amendment of section 11 of Act 52 of 1998

6. Section 11 of the principal Act ishereby amended by the substitution for subsection
(2) of the following subsection:

‘(1) The Registrar may by noticeto the long-term insurer amend, delete, replace
or impose additional conditions contemplated in section 10, subject to which the
long-term insurer is registered or deemed to be registered—

(8 upon application by a long-term insurer and having regard, with the

necessary changes, to section 9(3)(b);

(@A) when in the public interest or the interests of the policyholders, or potential

policyholders of the long-term insurer;

(b) when acting in accordance with section 12(2) or (3) or when giving an
authorisation in accordance with section 35(2)(a) in relation to a long-term
insurer; or

(c) if along-term insurer has ceased to enter into certain long-term policies
determined by the Registrar to an extent which no longer justifies its
continued registration in respect of those policies, and the long-term insurer
has been allowed at least 30 days in which to make representations in respect
of the matter],

by notice to the long-term insurer vary a condition, subject to which the

long-term insurer isregistered or deemed to be registered, by amending or

deleting it, or determine a new condition contemplated in section 10].”.

Insertion of Part I1A in Act 52 of 1998

7. The following Part is hereby inserted after Part |1 of the principal Act:
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8
“PART I1A

GOVERNANCE, RISK MANAGEMENT AND
INTERNAL CONTROL

Governance framework
General governance framework

14A. (1) A long-term insurer must adopt, implement and document an

effective governance framework that provides for the prudent management

and oversight of its long-term insurance business and adequately protects

the interests of its policyholders.

(2) The governance framework must be proportionate to the nature, scale
and complexity of the long-term insurance business and risks of the
long-term insurer, and must provide for at least,—

(@) anadequatetransparent organisational structurewith aclear alocation
and appropriate segregation of responsibilities;

(b) compliance with this Act and any requirements as may be prescribed
by the Registrar in respect of—

(i) fit and proper requirements for directors, senior management
and heads of control functions;
(if) therisk management system referred to under section 14G;
(iii) theinterna control system referred to under section 141;
(iv) control functions referred to under section 14J; and
(v) outsourcing referred to under section 14L;

(c) written policies, approved by the board of directors, that comply with
this Act and any requirements as may be prescribed by the Registrar;

(d) any other requirements as may be prescribed by the Registrar.

(3) The Registrar may, from time to time,—

(@) review a long-term insurer’'s governance framework or require the
board of directors or senior management, or both, of the long-term
insurer to demonstrate that the governance framework requirements
provided for in this Act are being complied with; and

(b) direct the long-term insurer, its board of directors or senior manage-
ment, or both, to strengthen and effect improvementsto its governance
framework or a part thereof.

Board of directors
Composition and gover nance of board of directors

14B. (1) (a) In addition to the provisions of the Companies Act—

(i) the board of directors of along-term insurer must at all times ensure
that it—

(aa) consists of a sufficient number of non-executive directors and
independent directorsto promote objectivity in decision making
by the board of directors; and

(bb) has an appropriate number and mix of individual s to ensure that
there is an overall adequate spread and level of knowledge,
skills and expertise at board level commensurate with the
nature, scale and complexity of thelong-term insurer’s business
and risks;

(ii) the board of directors of along-term insurer must at all times ensure
that the chairperson of the board of directors of along-term insurer at
all timesis an independent director.

(b) For purposes of paragraph (a)—
(i) anon-executive director means an individual who is not involved in
the day-to-day management of the long-term insurer; and

(if) an independent director means a non-executive director who is free
from any business or other association that could materialy interfere
with the exercise of independent judgment.

10

15

20

25

30

35

40

45

50

55



9

(c) The Registrar, for purposes of subsection (b)(ii), may prescribe those
matters that must be regarded as materially interfering with the exercise of
independent judgment.

(2) (@) If the board of directors does not consist of a mgority of
non-executive directors of whom the majority is independent directors, the
board of directors must—

(i) notify and motivate the composition of the board of directors to the
Registrar; and

(ii) publicly disclose and motivate the composition of the board of
directors together with the long-term insurer’'s annual financia
statements.

(b) If the Registrar is of the opinion that the board of directors has failed
to comply with subsection (1)(a)(i)(aa), the Registrar may instruct the
long-term insurer to change the composition of its board of directors.

(3) The board of directors of along-term insurer must—

(@) have appropriate internal governance practices and procedures to
support its work in a manner that promotes efficient, objective and
independent judgment and decision making;

(b) have adequate powers and resources to discharge its duties fully and
effectively; and

(c) adopt and implement a procedure to review, at least annualy, its
performance collectively, and that of each director individually.

(4) (@) The board of directors must—

(i) without delay, notify the Registrar of its fallure to meet the
requirements referred to in subsection (1) or (3) or any risk of
non-compliance with those requirements; and

(if) within one month after the notification referred to in subparagraph (i),
submit a plan to the Registrar for approval to meet the requirements
referred to in subsection (1) or (3).

(b) The board of directors whose plan was approved under paragraph (a)
must submit a monthly progress report to the Registrar that sets out the
measures taken and the progress made with implementing the plan.

(5) If any action was taken by the board of directors or the Registrar
under subsection (2) or (4), the board of directors must publicly disclose
such action together with the long-term insurer’s annual financial state-
ments.

Committees of board of directors

14C. (1) The board of directors must assess whether, and to what extent,

the establishment of committees of the board is necessary and appropriate,
subject to, at least establishing an audit committee in accordance with this
Act.

(2) If the board of directors elects not to establish a separate risk
committee or a separate remuneration committee or both, the board of
directors must—

(@) notify and motivate the non-establishment of that separate committee
to the Registrar; and

(b) publicly disclose and motivate the non-establishment of that separate
committee together with the long-term insurer’s annual financial
Statements.

(3) A risk committee or remuneration committee must perform the
functions as may be prescribed by the Registrar.

(4) If a long-term insurer decides not to establish a separate risk
committee or separate remuneration committee, the functions of these
committees must be performed by the audit committee or another
committee as approved by the Registrar.

(5) Despite subsection (4), if the Registrar is of the opinion that a
separate risk committee or separate remuneration committee must be
established to ensure the prudent management of the long-term insurance
business and protection of the interests of policyholders, the Registrar may
instruct the long-term insurer to establish that committee or both.
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10
Audit committee

14D. (1) The board of directors of a long-term insurer must appoint at

least three of its members to form and serve on an audit committee.

(2) All of the members of the audit committee must be persons who are
not employees of the long-term insurer.

(3) The majority of the audit committee may not be employees of any
related party of the long-term insurer.

(4) The chairperson of the board of directors of the long-term insurer or
its holding company may not be appointed as a member of the audit
committee.

(5) The chairperson of the audit committee may not be an employee of
any related party of the long-term insurer.

(6) If the composition of an audit committee is, in a particular case,
inappropriate or impractical or would serve no useful purpose, the Registrar
may, subject to such conditions as the Registrar may determine, exempt the
long-term insurer concerned from the requirements of subsection (1), (3) or
4.
(7) Subsections (2), (3), (4) and (5) of section 94 of the Companies Act
do not apply to the appointment of an audit committee by a long-term
insurer.

(8) Theaudit committee, in addition to the functionsreferred to in section
94(7) of the Companies Act, must perform the functions as may be
prescribed by the Registrar.

Duties of directors

14E. Each director of along-term insurer, in addition to the requirements

of the Companies Act, must—

(@) at al times meet the fit and proper requirements;

(b) act in the best interests of the long-term insurer and policyholders,
putting the interests of the long-term insurer and policyholders ahead
of that director’s own interests; and

(c) exercise independent judgment and objectivity in decision making,
taking into account the interests of the long-term insurer and
policyholders.

Roles and responsibilities of board of directors

14F. (1) The board of directors is accountable for the effective

governance of along-term insurer.

(2) The board of directors of along-term insurer must—

(@) determine and oversee the implementation of the long-term insurer’s
business objectives and strategies for achieving those objectives,
which objectives and strategies must be regularly reviewed to be
consistent with the long-term interests and viability of the long-term
insurer and the legitimate interests of its stakeholders and policyhold-
ers;

(b) ensure that the roles and responsihilities allocated to the board of
directors, senior management and heads of control functions are
clearly defined so asto promote an appropriate separation of oversight
function from management responsibilities;

(c) ensure that there are adequate policies and procedures relating to the
appointment, dismissal and succession of senior management;

(d) monitor that directors, senior management, heads of control functions,
and persons that control the long-term insurer within the meaning of
section 2(2) of the CompaniesAct at al times meet the fit and proper
requirements, to facilitate the sound and prudent management of the
business of the long-term insurer;

(e) provide oversight in respect of the design and implementation of
sound risk management and internal control systems and functions;

() adopt and oversee the effective implementation of policies and
procedures;
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11

(g) ensure reliable and transparent financial reporting for public and
SUpervisory purposes,

(h) have systems and controls to ensure the promotion of appropriate,
timely and effective communications with the Registrar and relevant
stakeholders on the governance of the long-term insurer, which will
allow the latter to make informed judgments to be made about the
effectiveness of the board of directors and senior management in
governing the long-term insurer;

(i) have appropriate policies and procedures to oversee that senior
management—

(i) carries out the day-to-day operations of the long-term insurer
effectively and in accordance with the long-term insurer’s
strategies, policies and procedures,

(if) promotesa culture of sound risk management, compliance and
policyholder protection;

(iif)  provides the board of directors adequate and timely informa-
tion to enableit to carry out its duties and functions, including
the monitoring and review of the performance and risk
exposures of the long-term insurer, and the performance of
senior management; and

(iv) provides relevant stakeholders and the Registrar the informa:
tion required to satisfy the legal and other obligations
applicable to the long-term insurer or senior management;

(i) regularly monitor and evaluate the adequacy and effectiveness of the
long-term insurer’s governance framework; and

(k) perform such other roles and responsibilities as may be prescribed by
the Registrar.

(3) (a) The board of directors may delegate some of the activities or tasks
associated with its roles and responsihilities to a board committee, senior
management or any other person within the long-term insurer.

(b) The board of directors of a long-term insurer must develop an
appropriate system of delegation, which delegation must—

(i) be appropriately and clearly mandated;

(if) provide adequate checks and balances;

(iii) provide for the monitoring of and reporting on delegations;

(iv) not alow for the undue concentration of powers; and

(v) provide for the withdrawal of a delegation.

(c) Anything done or omitted to be done under a delegation—

(i) does not in any way abrogate the accountability of the board of
directors; and

(ii) is deemed to have been done or omitted by the board of directors.

Risk management and internal control systems
Risk management system

14G. (1) A long-term insurer, as part of its governance framework, must

establish and maintain an effective risk management system, comprising

thetotality of strategies, policiesand proceduresfor identifying, measuring,

monitoring, managing, and reporting of al materia risks to which the
long-term insurer may be exposed.

(2) The risk management system should adequately support the board of
directorsin meeting itsresponsibilitieswith respect to the furtherance of the
safe and sound operation of the long-term insurer and the protection of
policyholders, taking into account the nature, scale and complexity of the
long-term insurer’s business and the risks of the long-term insurer.

(3) The risk management system must, at least, include—

(@) a clearly defined and documented risk management strategy that
includes the risk management objectives, risk management principles
and approach to assumption setting, and assignment of risk manage-
ment responsibilities across all the activities of the long-term insurer,
consistent with the long-term insurer’s overall business strategy;
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(b) adequatewritten policies consistent with the risk management strategy
and the requirements of section 14H;

(c) appropriate processes, procedures and tools (including, where appro-
priate, models) for identifying, measuring, monitoring, managing, and
reporting on material risks;

(d) reportsto inform senior management and the board of directors on all
material risks faced by the long-term insurer and on the effectiveness
of the risk management system itself;

(e) processes for ensuring adequate contingency planning, business
continuity and crisis management; and

(f) such matters as may be prescribed by the Registrar.

(4) (a) The risk management system must be reviewed regularly by the
long-term insurer’sinternal audit function or an objective external reviewer
to ensure that necessary modifications are identified and made in atimely
manner.

(b) Any modifications must be documented and approved by the board of
directors.

Risk management policies

14H. (1) A long-term insurer must develop and regularly review

adequate written risk management policies that include—

(@) a definition and categorisation of the material risks to which the
long-term insurer is exposed, taking into account the nature, scope,
and time horizon of the long-term insurance business; and

(b) thelevels of acceptable risk limits for each type of risk.

(2) The risk management policies must incorporate—

(@) an explicit asset-liability management policy that—

(i) clearly specifies the nature, role and extent of the insurer’s
asset liability management activities and their relationship
with product development, pricing functions and investment
management; and

(if) includes the matters as may be prescribed;

(b) an explicit investment policy, that—

(i) providesfor theinvestment of al thelong-terminsurer’s assets
in accordance with this Act;

(if) specifies the nature, role and extent of the long-term insurer’s
investment activities and how the long-term insurer complies
with the regulatory investment requirements as may be
prescribed by the Registrar;

(iii)  establishesexplicit risk management procedureswith regard to
more complex and less transparent classes of asset and
investment in markets or instruments that are subject to less
governance or regulation; and

(iv) includes the matters as may be prescribed by the Registrar;

(c) an explicit reinsurance and other forms of risk transfer policy that—

(i) outlines appropriate strategies and procedures for the selection
of suitable reinsurance programs and other risk transfer
techniques, proportionate to the nature, scale and complexity
of the long-term insurer’s risks, and to the capabilities of the
long-term insurer to manage and control the risk transfer
technique used;

(if) ensures transparent reinsurance arrangements and associated
risks that enable the Registrar to understand the economic
impact of reinsurance and other forms of risk transfer
arrangements in place;

(iii) provides for processes and procedures for ensuring that the
strategies referred to in sub-paragraph (i) areimplemented and
complied with, and that the long-term insurer has in place
appropriate systems and controls over itsrisk transfer transac-
tions; and

(iv) providesfor the matters as may be prescribed by the Registrar;
and
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(d) an explicit remuneration policy that—

(i) does not induce excessive or inappropriate risk taking, is
consistent with the identified risk appetite and long term
interests of the long-term insurer, and has proper regard to the
interests of its stakeholders;

(i) at aminimum, addresses directors, senior management, heads
of control functions and other persons whose actions may have
amaterial impact on the risk exposure of thelong-term insurer;
and

(iii)  providesfor the matters as may be prescribed by the Registrar;
(e) explicit policies in relation to underwriting risk that provide for the
matters as may be prescribed;
(f) an explicit insurance fraud risk management policy that—

(i) outlines appropriate strategies, procedures and controls to
deter, prevent, detect, report and remedy insurance fraud and to
manage effectively fraud risk and possible risksto its financial
soundness or continuity caused by fraud;

(if) provides for the prompt reporting of insurance fraud to
relevant regulatory authorities; and

(iii)  provides for the matters as may be prescribed;
(g) an explicit anti-money laundering and combating the financing of
terrorism management policy that—

(i) outlines appropriate strategies, procedures and controls to
deter, prevent, detect, report and remedy anti-money launder-
ing and the financing of terrorism;

(if) provides for the prompt reporting of anti-money laundering
and the financing of terrorism to relevant regulatory authorities
in accordance with legislative requirements; and

(iii) provides for the matters as may be prescribed; and
(h) such other policies or matters as may be prescribed.

Internal control system

141. (1) A long-term insurer, as part of its governance framework, must

establish, maintain and operate within an effective internal control system,

comprising the totality of strategies, policies, procedures and controls to

assist the board of directors and senior management in the fulfilment of
their respective responsibilities for oversight and management of the
long-term insurer.

(2) The internal control system must be appropriate to the nature, scale,
and complexity of the long-term insurer’s business and risks, and provide
the board of directors and senior management with reasonable assurance
from acontrol perspective that thelong-term insurance businessis operated
consistently with—

(@) the strategy determined by the board of directors;

(b) the business objectives of the long-term insurer;

(c) the key business, information technology and financia policies and
processes, and related risk management policies and procedures,
determined by the board of directors; and

(d) thelaws and regulations that apply to the long-term insurer.

(3) The internal control system must, at |east, provide for—

(@) appropriate controls to ensure the availability and reliability of
financial and non-financial information;

(b) the development, implementation and regular review of a compliance
plan;

(c) appropriate segregation of duties, and controls to ensure that such
segregation is observed,;

(d) regular monitoring of all controlsto ensure that the totality of controls
forms a coherent system and that the internal control system functions
as intended, fits within the overall governance framework and
complements the risk identification, risk assessment, and risk manage-
ment activities of the long-term insurer;
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(e) regular independent testing and assessments to determine the ad-
equacy, completeness and effectiveness of theinternal controls system
and its usefulness to the board of directors and senior management for
controlling the operations of the long-term insurer; and

(f) such other matters as may be prescribed by the Registrar.

Control functions
General requirementsfor control functions

14J. (1) A long-term insurer must establish and maintain the following

control functions:

(&) A risk management function;

(b) acompliance function;

(c) an actuarial control function; and
(d) aninternal audit function.

(2) Each control function referred to in subsection (1) must be structured
to ensure that the function has the necessary authority, independence,
resources, expertise and access to the board and al relevant employees and
information to exercise its authority and perform its responsibilities.

(3) The authority and responsihilities of each control function must be
determined and documented under the governance framework of the
long-term insurer referred to under section 14A.

(4) (a) Therisk management function, compliance function and actuarial
control function must be regularly reviewed by the long-term insurer’s
internal audit function or an objective external reviewer.

(b) The internal audit function must be regularly reviewed by an
objective external reviewer.

(c) The board of directors, taking into consideration the reviews referred
to under paragraphs (a) and (b), must regularly review the performance of
each control function.

(5) The existence of any control function does not relieve the board of
directors or senior management from their respective governance and
related responsibilities.

(6) A long-term insurer may, where appropriate in light of the nature,
scale and complexity of the long-term insurer’s business, risks, and legal
and regulatory obligations, outsource a control function subject to section
14L.

(7) The Registrar may prescribe requirements for any control function,
including, in addition to section 14K, requirements relating to the reporting
structures, independence, resources, expertise, responsibilities and func-
tions of a control function.

(8) The requirements prescribed under subsection (7) do not apply where
the responsibilities and functions of the actuarial control function are
performed by the statutory actuary in terms of section 20, to the extent that
these requirements are addressed in section 20.

Head of control function

14K . (1) (a) A long-term insurer, subject to paragraphs (b) and (c), must

appoint a head for each of the control functions referred to in section 14J.

(b) The appointment, performance assessment, remuneration, discipline
and dismissal of the head of each control function (other than the head of
the internal audit function) must be done with the approval of, or after
consultation with, the board of directors or relevant board committee.

(c) The appointment, annual or other periodic performance assessment
and dismissal of the head of theinternal audit function must be done by the
board of directors, its chairperson or the audit committee which solely
determines his or her remuneration, promotions, demotions or disciplinary
actions.

(2) A long-term insurer may, where appropriate in light of the nature,
scale and complexity of the long-term insurer’s business, risks, and legal
and regulatory obligations—
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(@) appointaperson, infull orin part, asthe head of more than one control
function (other than the head of the internal audit function); or

(b) appoint the statutory actuary as the head of the actuaria control
function, if that appointment precludes the statutory actuary from
conducting any activities for the long-term insurer which would
compromise the independence and oversight requirements of the role
of the actuarial control function.

(3) The Registrar may, on notification of the appointment or outsourcing
of a head of control function in accordance with section 18, instruct the
long-term insurer to appoint another or a dedicated person as the head of
control function, or outsource to another person, if the Registrar is of the
opinion that—

(@) aperson is not asuitable head for more than one control function; or

(b) the appointment of a person as the head of more than one control
function will detract from an adequate control environment and risk
management system, taking into account the nature, scale and
complexity of the long-term insurer’s business and the risks to which
it is exposed.

(4) The head of each control function must—

(a) regularly report to the board of directors or one of its committees;

(b) communicate directly and regularly meet (without the presence of
senior management) with the chairperson of the board of directors or
one of its committees.

(5) The head of a control function must—

(@) without delay, report in writing to the board of directors any matter
relating to the business of the long-term insurer of which he or she
becomes aware in the performance of his or her functions and which,
in his or her opinion, constitutes a contravention of any section of this
Act or amaterial contravention of any other legislation that appliesto
the long-term insurer; and

(b) where the matter relates to a contravention of this Act, submit the
report referred to in paragraph (a), without delay to the Registrar
where, in the opinion of the head, appropriate steps to rectify the
matter are not taken by the board of directors to the satisfaction of the
head within 30 days after the date on which the report was submitted
to the board of directors.

Outsourcing

14L. (1) A long-term insurer that outsources any function or activity

must have an outsourcing policy that includes the matters as may be

prescribed by the Registrar.

(2) A long-term insurer may not outsource any function or activity if that
outsourcing may—

(@) materially increase risk to the long-term insurer;

(b) materially impair the quality of the governance framework of the
long-term insurer, including the long-term insurer’s ability to manage
its risks and meet its legal and regulatory obligations;

(c) impair the ability of the Registrar to monitor the long-term insurer’s
compliance with its regulatory obligations; and

(d) compromise the fair treatment of or continuous and satisfactory
service to policyholders.

(3) A long-term insurer must when outsourcing any function or activity
avoid, and where this is not possible mitigate, any conflicts of interest
between the insurance business of a long-term insurer, the interests of
policyholders or the business of the other person that performs the
outsourcing.

(4) Any remuneration paid in respect of outsourcing must—

(a) be reasonable and commensurate with the actual function or activity
outsourced;

(b) not resultinany function or activity in respect of which commission or
a binder fee is payable being remunerated again;
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(c) not be structured in a manner that may increase the risk of unfair
treatment of policyholders; and

(d) not be linked to the monetary value of insurance claims repudiated,
paid, not paid or partially paid.

(5) Subsections (2), (3) and (4) apply to any sub-outsourcing of an
outsourcing, where a person is authorised to sub-outsource under the
outsourcing contract between the long-term insurer and that person.

(6) Subject to subsection (12), along-term insurer must timeously, but no
later than one month, prior to the effective date of an outsourcing contract
relating to the outsourcing of a control, management or material function,
notify the Registrar of —

(a) the proposed outsourcing;

(b) the details of the other person to whom the long-term insurer will
outsource that function; and

(c) the key risks associated with the outsourcing and the risk mitigation
strategies that will be put in place to address these risks.

(7) (a) For purposes of subsection (6), a material function includes any
function that has the potential, if disrupted, to have a significant impact on
the long-term insurer’s business operations or ability to manage risks
effectively, including risks to the fair treatment of customers.

(b) A long-term insurer, in determining whether a function is a material
function, must, amongst others, consider—

(i) the potential impact of the outsourcing on the policyholders, finances,
reputation and the long-term insurer’s business operations, or a
significant part thereof, particularly where the other person may fail to
perform over a given period of time;

(ii) the ability of the long-term insurer to maintain appropriate internal
controls and meet regulatory requirements; and

(iii) the degree of difficulty and time associated with replacing the other
person or performing the function or activity itself.

(8) A long-term insurer must immediately notify the Registrar of any
material developments (such astermination, material non-performance and
the like) with respect to the outsourcing referred to in subsection (6) during
the duration of the outsourcing contract.

(9) () If a long-term insurer outsources a control function, or part
thereof, the board of directors must prior to the outsourcing satisfy itself
that the outsourcing will not interfere with the function’s independence,
objectivity or effectiveness.

(b) The board of directors must regularly review the effectiveness of any
arrangement for outsourcing control functions.

(c) Where any control function is outsourced, the remuneration terms
under the agreement with the service provider should be consistent with the
objectives and approved parameters of the long-term insurer’s remunera-
tion policy.

(10) The Registrar, on notification of the outsourcing of a control
function, may instruct the long-term insurer to outsource the control
function to another person, if the Registrar is of the opinion that—

(a) the person to whom the control function is outsourced is not suitable;
or

(b) theoutsourcing will detract from an adequate control environment and
risk management system, taking into account the nature, scale and
complexity of the long-term insurer’s business and the risks to which
it is exposed.

(12) Senior management and the board of directors remain responsible
for the effective functioning of all aspects of the long-term insurer’'s
governance framework and the discharging of its obligations under thisAct
regardless of any outsourcing.

(12) (a) The Registrar may prescribe—

(i) the requirements with which any outsourcing and remuneration paid
in respect of outsourcing must comply;

(i) the requirements with which along-term insurer and any person who
will perform an outsourced function or activity must comply;
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(iii) the matters that must be included and addressed in the outsourcing
policy referred to under subsection (1);

(iv) themattersthat must beincluded or addressed, or may not beincluded
in an outsourcing contract; or

(v) the functions or activities of a long-term insurer that may not be
outsourced.

(b) The mattersreferred to in paragraph (a) may be limited in application
to a particular kind or type of long-term insurer, a particular operational
function or activity or type or class of insurance business, which may be
defined either in relation to a category, type or in any other manner.

(13) Section 49A and any matter prescribed by the Minister under section
72(1)(gA) read with 49A apply in addition to this section.

(14) This section appliesto the outsourcing of afunction or activity by a
long-term insurer to a reinsurer or by a reinsurer to a long-term insurer,
whether under areinsurance contract or not, but does not apply to the actual
insurance provided under a reinsurance contract.

(15) This section does not—

(@) apply to the outsourcing of afunction or activity by another person to
along-term insurer; and
(b) apply to rendering services as intermediary as defined in the

regulations.”.
Amendment of section 16 of Act 52 of 1998

8. Section 16 of the principal Act is hereby amended by the deletion of subsection (2).
Substitution of section 18 of Act 52 of 1998
9. The following section is hereby substituted for section 18 of the principal Act:
“Notification of certain appointments, terminations and resignations

18. (1) A long-term insurer shall notify the Registrar, in the form and of
the information required by the Registrar, in respect of every director [or
managing executive], person in senior management or head of a control
function appointed by it or whose appointment has been terminated by it, or
who has resigned, within 30 days after such appointment or termination or
resignation, as the case may be, together with the reasons for any such
termination or resignation.

(2) Any such director [or managing executive], person in senior
management or head of a control function who resigns or whose
employment or appointment has been terminated by a long-term insurer
shall, at the request of the Registrar, inform the Registrar in writing of any
matter relating to the affairs of that long-term insurer of which the director
[or managing executive], person in senior management or head of a
control function became aware in the performance of his or her duties and
which may prejudice the long-term insurer’s ability to comply with this
Act.

(3) No information furnished by a director [or managing executive],
person in senior management or head of a control function in terms of
subsection (2) may be used by the Registrar in any subsequent criminal
proceedings against such director [or managing executive], person in
senior management or head of a control function.”.

Amendment of section 19 of Act 52 of 1998, as amended by section 6 of Act 27 of
2008 and section 80 of Financial Services Laws General Amendment Act, 2013

10. Section 19 of the principal Act ishereby amended by the substitution in subsection
(5) for paragraph (c) of the following paragraph:

“(c) inform the Registrar and the board of directors of the long-term insurer,
without delay, in writing of any matter (including a description of the matter
and such other particulars as the auditor considers appropriate) relating to the
business of the long-term insurer of which the auditor becomes aware in the
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performance of the auditor’s functions as auditor and which, in the opinion of

the auditor—

(i) constitutes a contravention of section 29(1) or any other section of this
Act or in future may prejudice the insurer’s ability to comply with
section 29(1) or any other section of thisAct[, which information must
give a description of the matter and must include such other
particulars as the auditor considers appropriate.]; or

(i) may be contrary to principles of sound management (including risk
management) or amounts to inadequate maintenance of internal con-
trols.”.

Substitution of section 22 of Act 52 of 1998
11. The following section is hereby substituted for section 22 of the principal Act:
““Removal of appointees

22. (1) (a) If the Registrar is of the opinion that a director, person in

senior management, head of a control function, public officer, auditor or
statutory actuary does not meet thefit and proper requirements or any other
requirements of thisAct, the Registrar may instruct the long-term insurer to
remove that director from its board of directors, or to terminate the
appointment of that person in senior management, head of a control
function, public officer, auditor or statutory actuary.

(b) If the Registrar instructs the long-term insurer to remove a director
fromitsboard of directors, or to terminate the appointment of that personin
senior management or head of a control function, public officer, auditor or
statutory actuary, the long-term insurer must do so within a period of 14
days and must ensure that the person in question does not in any way,
whether directly or indirectly, concern himself or herself with or take partin
the oversight, management or control functions of the long-term insurer.

(2) Despite anything to the contrary in any law or in any agreement, the
appointment by a long-term insurer of a director, person in senior
management, head of a control function, public officer, auditor or statutory
actuary is subject to the condition that the appointment may be terminated
under paragraph (b) and the long-term insurer must make any appointment
subject to this condition.” .

Repeal of section 23 of Act 52 of 1998
12. Section 23 of the principal Act is hereby repealed.

Amendment of section 26 of Act 52 of 1998, as amended by section 9 of Act 17 of
2003 and section 85 of Financial Services L aws General Amendment Act, 2013

13. Section 26 of the principa Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:

(1) Subject to this section, no person shall, directly or indirectly and
without the prior approval of the Registrar, acquire or hold shares or any
other financial interest in a long-term insurer or a related party of that
long-term insurer which results in that person, directly or indirectly,
alone or with arelated party, exercising control within the meaning of
section 2(2) of the Companies Act over that long-term insurer.”;

(b) by thesubstitutionin subsection (2) for paragraphs (a) and (b) of thefollowing
paragraphs:

““(a) prior to the conversion of sharesissued with anominal value or par
valuein accordance with the CompaniesAct, the aggregate nominal
value of those shares, by itself or together with the aggregate
nominal value of the shares already owned by that person or by that
person and related parties, will amount to [25] 15 per cent or more
of thetotal nominal value of all of theissued shares of the long-term
insurer concerned;
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(b) after the conversion of shares issued with a nominal value or par
value in accordance with the Companies Act, the total number of
those shares, by itself or together with the total number of the shares
aready owned by that person or by that person and related parties,
will amount to [25] 15 per cent or more of all the sharesin a specific
class of shares issued by the long-term insurer concerned.”’;

(c) by the substitution in subsection (3) for the words preceding paragraph (a) of
the following words:

“The approval referred to in subsection (1) or (2)—";

(d) by the insertion in subsection (3) after paragraph (a) of the following
paragraph:

“(aA)shall not be given if the person does not meet the fit and proper

requirements;”;
() by the substitution in subsection 4 for paragraph (a) of the following
subsection:

““(a) compelling such shareholder to reduce, within a period determined
by the Court, that shareholding to a shareholding not exceeding [25]
15 per cent of—

(i) the total nominal value or number of all the issued shares of
the long-term insurer; or
(i) all the shares in a specific class of shares issued by the

long-term insurer;”; and
(H by the deletion of subsections (5) and (6).

Amendment of section 52 of Act 52 of 1998

14. Section 52 of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:
(1) If apremium under along-term policy, other than afund policy or
a reinsurance policy, has not been paid on its due date, the long-term
insurer shall within 7 days of the due date notify the policyholder of the
non-payment, and the policy shall, notwithstanding anything therein to
the contrary, in the case of along-term policy under which there areto be
two or more premium payments at intervals of—
(@) one month or less, remain in force for a period of 15 days after that
due date; or
(b) longer than one month, remain in force for a period of one month
after that due date,
or for such longer period as may be determined by agreement between
the parties, and if the overdue premium isnot paid by the end of any such
period, the policy shall be dealt with in [accordance with subsection
(2)] the manner prescribed by the Registrar.” ; and
(b) by the deletion of subsections (2) and (3).”.

Amendment of section 62 of Act 52 of 1998, asamended by section 102 of Financial
Services Laws General Amendment Act, 2013

15. Section 62 of the principal Act is hereby amended by the deletion of the word
“and” at the end of paragraph (b), the insertion of the word **; and” at the end of
paragraph (c) and the addition of the following paragraph:

““(cA)for claim handling, complaints handling and dispute resolution policies and
procedures with which along-term insurer must comply;’.
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Insertion of Part VIIA in Act 52 of 1998

16. The following Part is hereby inserted after Part VII of the principal Act:

“PART VIIA
INSURANCE GROUPS
Definitions
65A. For purposes of this Part—

‘controlling company’ means a non-operating holding company of an

insurance group that is subject to this Part;
‘financial conglomerate’ means an insurance group that includes—
(a) at least one person subject to registration under thisAct; and
(b) at least one person subject to registration, licensing or approval
under—
(i) the laws, other than this Act, referred to in the definition of
“financia ingtitution” in section 1 of the Financial Institutions
(Protection of Funds) Act, 2001 (Act No. 28 of 2001);
(i) the BanksAct, 1990 (Act No. 94 of 1990), the Mutual Banks
Act, 1993 (Act No. 124 of 1993) or the Co-operative Banks
Act, 2007 (Act No. 40 of 2007); or
(iii) the Nationa Credit Act, 2005 (Act No. 34 of 2005); or
(c) at least one person that provides a financial product as defined in the
Financial Advisory and Intermediary Services Act, 2002 (Act No. 37
of 2002), and the activity of providing that financial product is not
subject to registration, licensing or approval under another Act of
Parliament; and
(d) their related and inter-related persons;
‘insurance group’ means two or more persons—
(i) @t least one of whom is subject to registration under this Act;
and
(if) at least one of whom has a significant influence on the person
referred to under paragraph (a); and
(iii) their related and inter-related persons, but excludes any
holding company of a person referred to in paragraphs (a), (b)
and (c) that is incorporated outside of the Republic;
‘insurance sub-group’ means a subset of an insurance group consisting of,
but not limited to, all persons that are subject to registration under thisAct
or the Short-term Insurance Act, 1998 (Act No. 53 of 1998);
‘inter-group transaction’ means any arrangement or agreement in terms
of which along-term insurer, directly or indirectly, relies on another person
that is part of the insurance group or arelated or inter-related person of the
aforementioned person, for the fulfilment of an obligation;
‘inter-related person’ has the meaning assigned in the Companies Act;
‘non-operating holding company’ means a holding company that is a
public company whose only business is the acquiring, holding and
managing of another company or other companies;
‘related person’ has the meaning assigned in the Companies Act;
‘risk concentration’ meansany risk exposurethat hasaloss potential large
enough to threaten the financially sound condition of a long-term insurer
that is part of an insurance group; and
‘significant influence’ means, amongst others—
(a) arelated or inter-related person;
(b) inter-connectedness;
(c) risk exposure;
(d) risk concentration;
(e) risk transfer;
(f) inter-group transactions;
(g) other transactions,
(h) contractual obligation; or
(i) of any combination of subparagraphs (a) to (h).
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Object of Part

65B. (1) The object of this Part is to facilitate the effective and

appropriate supervision of insurance groups to promote the maintenance of
fair, safe and stable insurance markets for the benefit and protection of
policyholders.

(2) In meeting the object of this Part, the Registrar must implement and
maintain a prospective and risk-based supervisory approach that is
proportionate to the nature, scale and complexity of the risks to which an
insurance group or insurance sub-group is exposed.

Application of Part

65C. (1) This Part applies to all insurance groups, subject to subsection

(2) and section 65D.

(2) (a) The Registrar, on application from along-term insurer that is part
of an insurance group (other than afinancial conglomerate or an insurance
sub-group that has more than one insurer that is subject to this Act or the
Short-term Insurance Act, 1998), may exempt that insurance group from
this Part on the conditions determined by the Registrar.

(b) A long-term insurer that is exempted from this Part under paragraph
(a) is subject to thisAct to the extent that it applies to a long-term insurer
and the conditions imposed by the Registrar under paragraph (a).

(3) If an insurance group or insurance sub-group consists of at least a
long-term insurer and at least a short-term insurer as defined in the
Short-term Insurance Act, 1998, the group or sub-group is subject to this
Part.

Registrar to determine scope of group supervision

65D. (1) (a) The Registrar must, in respect of each insurance group, and

after consultation with other relevant regulatory authorities in the case of a
financial conglomerate, determine the scope of the insurance group that is
subject to this Part and, in writing, inform the holding company of that
insurance group accordingly.

(b) In determining the scope of an insurance group that is subject to this
Part, the Registrar—

(i) must consider the significant influence that a person or persons have
on along-term insurer; and
(if) may exclude certain persons from that insurance group; or
(iii) determinethat an insurance sub-group constitutes the insurance group
for purposes of this Part.

(2) Theinsurance group as determined by the Registrar under subsection
(1) is subject to this Part.

(3) (&) The Registrar may at any time because of a change in the
significant influence that a person has on a long-term insurer, by written
notice to the controlling company referred to under section 65E, amend the
scope of the insurance group that is subject to this Part.

(b) Theinsurance group as amended under paragraph (a) is subject to this
Part.

(4) A long-term insurer, within three months of becoming part of an
insurance group, must inform the Registrar of the composition of that
insurance group in the manner and form as may be prescribed by the

Registrar.

Incorporation of or conversion to controlling company

65E. (1) A holding company of an insurance group referred to under

section 65D that is not a controlling company, must, within 4 months of

being informed of the scope of the insurance group that is subject to this

Part—

(a) incorporate a controlling company or convert to a controlling
company; and
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(b) inform the Registrar of the details of that controlling company as may
be prescribed by the Registrar.

(2) A holding company of an insurance group referred to under section
65D that is a controlling company, must, within three months of being
informed of the scope of the insurance group that is subject to this Part, | 5
inform the Registrar of the details of that controlling company as may be
prescribed by the Registrar.

Transparent group structure

65F. (1) A controlling company must ensure that the structure of the
insurance group at all times does not impede the— 10
(@) financia stability and financial soundness of any long-term insurer

that is part of the insurance group; or
(b) ability of the Registrar to determine—

(i) how the different types of business of the insurance group are
conducted; 15
(i) therisks of the insurance group and each person that is part of

that insurance group; or
(iii) the manner in which risk management is organised and
conducted for the insurance group and each person that is part
of that insurance group. 20

(2) (a) The Registrar may, if the Registrar is of the opinion that the
structure of an insurance group does not comply with subsection (1), and
after consultation with other relevant regulatory authoritiesin the case of a
financial conglomerate, direct the controlling company to amend the
structure of the insurance group. 25

(b) The controlling company must, within one month after the directive
referred to in paragraph (a) is issued, submit a resolution scheme to the
Registrar for approval to amend the structure of the group within four
months of the issuing of such directive.

(c) The controlling company whose resolution scheme was approved | 30
under paragraph (b) must submit amonthly progress report to the Registrar
that sets out the measures taken and the progress made with implementing
the resolution scheme.

(d) The Registrar may restrict or prohibit certain activities or transactions
until the resolution regime is implemented. 35

(e) The Registrar may extend the four month period referred to in
paragraph (b) by an appropriate period of time, taking into account all
relevant factors.

(f) The Registrar may take such regulatory action that the Registrar
deems necessary and appropriate if the controlling company failsto submit | 40
aresolution scheme, fails to report as provided for under paragraph (c), or
fails to implement a resolution scheme or implement a resolution scheme
within the specified timeframe.

Approval of, or prior notification of, acquisition or disposal

65G. (1) A controlling company must— 45
(a) prior to making amaterial acquisition or disposal, obtain the approval
of the Registrar;
(b) prior to making any other acquisition or disposal, notify the Registrar
of that acquisition.
(2) The Registrar must prescribe what constitutes a material acquisition | 50
or disposal for purposes of subsection (1)(a).

Application of certain sectionsin Parts I1l, V and VI to controlling
company and insurance group

65H. (1) Sections 18, 22, 24, 26, 27 and 28, and sections 41 to 43
(inclusive), apply with the necessary changes to a controlling company. | 55
(2) Sections 41 and 42 a so apply to any one of the personsthat is part of
an insurance group, where such person is situated within the Republic.
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Gover nance framewor k

651. The relevant provisions of Part 1A apply, with the necessary

changes, to a controlling company if that controlling company—

(a) provides a governance framework or a part thereof (such as the risk
management system or internal control system) for or facilitatesthat it
is provided by any person in the insurance group for or on behalf of
any long-term insurer or insurer (where 65C(3) applies), that is part of
the insurance group; or

(b) performs a control function or facilitates that it is performed by any
person in theinsurance group for or on behalf of any long-term insurer
or insurer (where 65C(3) applies), that is part of that insurance group.

Fit and proper requirementsfor directors, senior managers and heads
of control functions of controlling company

65J. A controlling company must ensure that its directors, and senior

managers and heads of control functions (where section 651 applies), at all
times meet the fit and proper requirements in respect of, amongst others,
persona character qualities of honesty and integrity, competence, qualifi-
cations, continued professional development and experience, to facilitate
the sound and prudent management of the insurance group.

Maintenance of financially sound condition by insurance group

65K. (1) A controlling company must at al times ensure that the

insurance group maintains its business in a financially sound condition by
managing its affairs in such a way that the aggregate of the capital of the
insurance group does not at any time amount to less than the aggregate of —
(&) therequired capital determined, valued, calculated and aggregated in
accordance with the requirements as may be prescribed by—

(i) the Registrar; and

(if) another regulatory authority; and
(b) any additional capital required by the Registrar under section 65M.

(2) A controlling company that fails to comply with subsection (1) must,
without delay, notify the Registrar of the failure and furnish the reasons
therefore.

(3) A controlling company and any long-term insurer within the
insurance group may not declare or pay a dividend to its shareholders—
(@) whileit failsor islikely to fail to comply with subsection (1);

(b) if the declaration or payment would result in the insurance group
failing or being likely to fail to comply with subsection (1).

Failure by insurance group to maintain financially sound condition

65L. (1) If a controlling company gives notice to the Registrar in terms

of section 65K (2), or if the Registrar is satisfied that a controlling company
isfailing, or islikely to fail, to comply with section 65K (1), the Registrar
may, after consultation with other relevant regulatory authoritiesin the case
of afinancial conglomerate, direct that controlling company to, within a
specified period, submit arecovery plan that sets out the measures that and
the timeframes within which the controlling company will implement to
restore the financial soundness of the insurance group, to the Registrar for
approval.

(2) A controlling company whose recovery plan was approved under
subsection (1) must submit a monthly progress report to the Registrar that
sets out the measures taken and the progress made with implementing the
plan.

(3) The Registrar may restrict or prohibit certain activities or transactions
until the recovery plan is implemented and the financial soundness of the
insurance group has been restored.

(4) The Registrar may take such regulatory action that the Registrar
deems necessary and appropriate if—
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(@) therecovery plan is not approved by the Registrar;

(b) the controlling company fails to notify the Registrar in accordance
with section 65K (2);

(c) thecontrolling company fails to submit arecovery plan in accordance
with subsection (1);

(d) the controlling company fails to report as provided for under
subsection (3); or

(e) the controlling company fails to implement a recovery plan.

Capital add-on

65M. (1) The Registrar may, at any time, require a long-term insurer

within an insurance group to hold capital in addition to the required capital

of that long-term insurer, as a consequence of—

(a) risks associated with any acquisition or disposal referred to under
section 65G; or

(b) any material inter-group transaction or risk exposure; or

(c) risks associated with persons referred to in paragraph (c) of the
definition of financial conglomerate that is part of the insurance group
of which the long-term insurer is a part; or

(d) risksassociated with along-term insurer or a controlling company not
being listed on an exchange licensed under the Financial MarketsAct,
2012 (Act No. 19 of 2012), and the long-term insurer on its own or the
insurance group in combination accounting for a significant share of
the relevant insurance market, as prescribed by the Registrar.

(2) The Registrar must prescribe what constitutes a material inter-group
transaction or risk exposure for purposes of subsection (1)(b).

Returns by controlling company to Registrar

65N. (1) A controlling company must provide the Registrar with

consolidated returns relating to such other matters as may be prescribed by

the Registrar.

(2) The returns must be provided—

(@ inthe medium and form;

(b) containing the information; and

(c) by the date or within the period,

as may be prescribed by the Registrar, either generally or in relation to a

particular controlling company.

(3) If the Registrar is of the opinion that a return furnished to the
Registrar under subsection (1) isincomplete or incorrect, the Registrar may,
by notice—

(@) direct the controlling company to furnish the Registrar, within a
specified period, with specified information or documents which the
Registrar considers necessary to complete or correct the return; or

(b) reject the return and require the controlling company to furnish the
Registrar, within a specified period, with a new return which is
complete and correct.

(4) If the Registrar is of the opinion that a statement forming part of the
returns furnished by the controlling company under subsection (1) or (3)
requires further investigation, the Registrar may by notice direct the
controlling company to furnish him or her by a specific date or within a
specific period with a report—

(@) inthe medium and form; and

(b) containing the required information, compiled by a person nominated
by the Registrar at the cost of the controlling company.

General powers and functions of Registrar

650. (1) The powers or functions conferred on the Registrar by or in
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(2) The Registrar may for purposes of this Part prescribe different
requirements for different types of insurance groups, which types may be
defined with reference to the business of the insurance group or matters
referred to in the definition of significant influence or in any other manner.

(3) (a) The Registrar must, in respect of insurance groups, together with
the regulatory authorities of any person that is part of an insurance group—
(i) determine the need for a group supervisor;

(ii) agree which regulatory authority is the group supervisor;

(iii) agree to the roles and responsibilities of the group supervisor and the
other regulatory authorities;

(iv) participate in forma or informal structures for cooperation and
coordination amongst regulatory authorities responsible for and
involved in the supervision of different components or parts of
insurance groups (such as supervisory colleges); and

(v) enter into cooperation agreements with regulatory authorities, which
agreements, amongst others, include procedures for—

(aa) the exchange of information on an ongoing basis and in
emergency situations;

(bb) communications with the holding company of the insurance
group;

(cc) convening regular meetings between the group supervisor and
relevant regulatory authorities, including supervisory colleges;
and

(dd) conducting comprehensive assessments of the insurance group.

(b) In circumstances where the Registrar is the group supervisor, the
Registrar must—

(i) initiate suitable coordination arrangements between the relevant
regulatory authorities which are proportionate to the nature, scale and
complexity of the risksinherent in the business of the insurance group
and establish the key functions of these coordination arrangements;

(ii) act asthe key coordinator, convener and chairperson of meetings and
supervisory colleges;

(iif) takethelead in carrying out insurance group supervision;

(iv) take into account assessments by relevant regulatory authorities in
respect of any person that is part of an insurance group;

(v) coordinate crisis management preparations, and

(vi) proactively share information on insurance groups.” .

Amendment of section 66 of Act 52 of 1998, as amended by section 20 of Act 27 of
2008 and section 104 of Financial Services Laws General Amendment Act, 2013

17. Section 66 of the principal Act is hereby amended—
(a) by the substitution for the heading of the following heading:
‘“Offences by persons other than long-term insurers or insurance
groups’;
(b) by the substitution in subsection (1) for the words preceding paragraph (a) of
the following words:
“A person, other than a long-term insurer or an insurance group,
who—";
(c) by thesubstitutionin subsection (1) for paragraphs (a) and (b) of thefollowing
paragraphs:
““(a) contravenes or failsto comply with aprovision of anotice, directive
[or], request or guideline referred to in section 4[(3),](4), (9) or
[(G)(@ ()] (13), 8(1)(0), 22(2) or 27(2);”;
(b) contravenesor failsto comply with aprovision of section 8(1)(a) or
(b), 16(2), [23(1),] 28(1), 44(1), 45, 47, 49 or 49A;”; and
(d) by the substitution for subsection (2) of the following subsection:
“(2) A person, other than a long-term insurer or an insurance group,
who contravenes or fails to comply with a provision of section 7(1)(a),
8(3), 18(2), 19(5), 20(5)(b) or 26(1) or (2), shall be guilty of an offence
and liable on conviction to a fine not exceeding R10 million or to
imprisonment for aperiod not exceeding 10 yearsor to both such fineand
such imprisonment.”.
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Amendment of section 67 of Act 52 of 1998, as amended by section 20 of Act 27 of
2008 and section 105 of Financial Services Laws General Amendment Act, 2013

18. Section 67 of the principal Act, is hereby amended—
(a) by the substitution for the heading of the following heading:
“Offences by long-term insurers, insurance groups or its board of
directors”;
(b) by the substitution in subsection (1) for the words preceding paragraph (a) of
the following words:
“A long-term insurer [which], an insurance group or its board of
directors, who—"";
(c) by the substitution in subsection (1) for paragraphs (a) and (b) for the
following paragraphs:
““(a) contravenes or failsto comply with aprovision of anotice, directive
or request referred to in section 4(2),[(3) or] (4), (9) or (13), 22(1)
or (2), 27(1), 31(1), 35(1) or (2)(a) or 36(2) or (3);
(b) contravenes or fails to comply with a provision of section 7(1)(b),
8(2), 14D(1) to (5), 16(1), 17, 18, [23(1) or (2),] 25(1), 29(3), 36(1),
44(1), 45, 48 (1), 49, 49A, 54 or 55(1);”; and
(d) by the addition after subsection (2) of the following subsections:
*“(3) An insurance group which—

(&) contravenesor failsto comply with aprovision of anotice, directive
or request referred to in section 4(2) or (4), 22(1) or (2), 27(1),
65F(2), 65L(1) or (2) or 65N(3);

(b) contravenes or fails to comply with a provision of section 18,
65E(2), 65G(1), 65K(2) or 65L(3) or (4), shal be guilty of an
offence and liable on conviction to afine not exceeding R5 million.

(4) An insurance group who contravenes or fails to comply with
section 24, 26 (1) or (2) or 65K (1), shall be guilty of an offence and liable
on conviction to afine not exceeding R10 million.”.

Amendment of section 71 of Act 52 of 1998, as amended by section 22 of Act 27 of
2008 and section 107 of Financial Services Laws General Amendment Act, 2013

19. Section 71 of the principa Act is hereby amended—
(a) by the substitution of the heading for the following heading:
‘“Special provisions concerning long-term insurers [that are not
public companies]”; and
(b) by the deletion of subsections (1) and (3).

Part 2
Amendment of Short-term I nsurance Act, 1998

Amendment of section 1 of Act 53 of 1998, as amended by section 25 of Act 17 of
2003, section 27 of Act 27 of 2008 and section 111 of Financial Services Laws
General Amendment Act, 2013

20. Section 1 of the Short-term Insurance Act, 1998 (in this Part referred to as the
principal Act), is hereby amended—
(a) by theinsertion after the definition of ** company” of the following definitions:
“ ‘control function’ within a governance framework, means the risk
management function, the compliance function, the actuarial control
function and internal audit function;”;
(b) by the insertion after the definition of *“Financial Services Board Act”” of the
following definition:
“ “fit and proper requirements means, amongst others—

(@) inrelation to adirector, senior management and head of a control
function, qualities of competence and integrity as may be prescribed
by the Registrar;

(b) in relation to a person to whom a control function is outsourced,
qualities of competence and integrity as may be prescribed by the
Registrar; and
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(c) in relation to any person that directly or indirectly controls a
short-term insurer within the meaning of section 2(2) of the
CompaniesAct, qualities of integrity and financial standing as may
be prescribed by the Registrar;”;

(c) by the insertion after the definition of *‘guarantee policy”” of the following 5
definition:

“ ‘head of a control function’ means any person that isin charge of a

control function, and includes a person to whom a control function is

outsourced;”;
(d) by the insertion after the definition of *“holding company’ of the following 10
definition:

“‘inter-related’ has the meaning assigned in the Companies Act;”;

(e) by the deletion of the definition of * managing executive’”;
(H by the insertion after the definition of “official web site’” of the following
definition: 15

‘“ ‘outsourcing’ means an arrangement of any form between a short-

term insurer and another person, whether that person is supervised under

any law or not, in terms of which that person performs a function or

activity related to any aspect of the short-term insurance business of the

insurer, whether directly or by sub-outsourcing, which would otherwise | 20

be performed by the short-term insurer itself;’”;

(g) by the insertion after the definition of ‘“‘regulation” of the following
definitions:

“ ‘regulatory authority’ means—

(a) any organ of state asdefined in section 239 of the Constitution of the | 25
Republic of South Africa, 1996, responsible for the supervision or
enforcement of legislation; or

(b) asimilar body designated in the laws of a country other than the
Republic to supervise or enforce legisation of that country;’”;

** ‘related’ has the meaning assigned in the Companies Act;”; 30
(h) by the insertion after the definition of “repealed Act” of the following
definition:

“ ‘senior management’ means the chief executive officer or person in
charge of a short-term insurer and any manager with decision-making
powers who is directly accountable to or directly reports to the chief 35
executive officer or person in charge of that short-term insurer;”; and
(i) by the addition of the following subsection:

*“(3) The Companies Act applies to an association of persons formed
under another Act of Parliament that is licensed under this Act to the
extent that the Companies Act— 40
(&) can apply toit; and
(b) appliesto a public company registered under thisAct.”.

Insertion of section 1A in Act 53 of 1998
21. The following section is hereby inserted after section 1 of the principal Act:
“Object of Act 45

1A. The object of thisAct is to promote the maintenance of afair, safe
and stable short-term insurance market for the benefit and protection of

policyholders.”.

Amendment of section 4 of Act 53 of 1998, as amended by section 26 of Act 17 of
2003, section 29 of Act 27 of 2008 and section 114 of Financial Services Laws 50
General Amendment Act, 2013

22. Section 4 of the principal Act is hereby amended by the addition of the following
subsections:
“(11) The Registrar may where practicalitiesimpede the strict application of this
Act or any provision of this Act, by notice on the official web site exempt any | 55
person or short-term insurer from this Act or any provision of this Act on the
conditions determined in the notice.
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(12) An exemption contemplated in subsection (11) may—

(a) apply to persons or short-term insurers generaly; or

(b) belimited in its application to a particular—

(i) person or short-term insurer; or

(if) kind of person or short-term insurer, which may, for the purposes of this
section, be defined either in relation to a type or size of the person or
short-term insurer or in any other manner.

(13) The Registrar, in addition to any authority provided for under a specific
provision in thisAct, may prescribe any requirements set out in thisAct in greater
detail.

(14) (a) The Registrar may issue interpretation guidelines on the manner in
which the Registrar will apply the Act, or any section or sections of the Act for
SUPErvisory purposes.

(b) A person or short-term insurer must adhereto an interpretation guideline until
such time as a Court attaches a different interpretation to the subject matter of that
interpretation guideline.

(15) The Registrar must when acting under subsection (13) or (14) publish a
draft of the requirements to be prescribed or an interpretation guideline on the
official web site together with anotice calling for public comment in writing within
a period stated in the notice, which period may not be less than 30 days from the
date of publication of the notice.

(16) (a) The Registrar may, in addition to section 22 of the Financial Services
Board Act, subject to paragraphs (b) and (c), request or obtain information from or
provide information to a regulatory authority—

(i) necessary for the supervision of a short-term insurer; or

(ii) necessary to develop and implement policies and activities to deter, prevent,
detect, report and remedy fraud in insurance.

(b) The Registrar must—

(i) proactively provide information which the Registrar deems relevant to
regulatory authorities that the Registrar deems to have a material interestin a
short-term insurer, which information may include information relating to
financia standing, qualitative assessments and significant problems experi-
enced with or within any ingtitution referred to under paragraph (a)(i);

(if) prior to providing information, ensure that the regulatory authority that will
receive the information has appropriate safeguards in place to protect the
confidentiality of the information, which safeguards must be similar to those
that the Registrar is subject to under law;

(iii) only alow that information provided to a regulatory authority may be made
available to third partiesif the Registrar is satisfied that the third parties have
appropriate safeguards in place to protect the confidentiality of the informa-
tion, which safeguards must be similar to those that the Registrar is subject to
under law; and

(iv) prior to taking regulatory action which the Registrar deems material against a
person referred to under paragraph (a)(i), inform the relevant regulatory
authorities of the pending regulatory action or, where this is not possible,
inform the relevant regulatory authorities as soon as possible after taking the
regulatory action.

(c) The Registrar must, when requesting or obtaining information—

(i) act in the performance of functions provided for in terms of thisAct only;

(if) usethe information for the purpose for which it was requested only;

(iii) not make the information available to third parties without the consent of the
regulatory authority that provides the information;

(iv) if lawfully compelled to make information provided by aregulatory authority
available—

(aa) inform that regulatory authority of the information that and circum-
stances under which it will be made available; and

(bb) where possible, use al reasonable means to oppose the disclosure of or
protect the information.

(17) (a) The Registrar must, subject to subsection (16), take reasonable measures
to establish adequate coordination arrangements with other regulatory authorities
for the purposes referred to under subsection (16)(a).

(b) The Registrar may, in addition to section 22 of the Financial Services Board
Act and subsection (16)—
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(i) liaise with any regulatory authority on matters of common interest;
(if) negotiate agreements with any regulatory authority to—
(aa) co-ordinate and harmonise the reporting and other obligations of
short-term insurers,
(bb) provide mechanisms for the exchange of information; and
(cc) provide procedures for the coordination of supervisory activities to
facilitate the monitoring of insurance business on an ongoing basis.
(iii) participate in the proceedings of any regulatory authority; and

(iv) advise or receive advice from any regulatory authority.

(c) Without detracting from the generality of paragraphs (a) and (b), the
Registrar may enter into a written cooperation agreement, including a memoran-
dum of understanding, with aregulatory authority, including aregulatory authority
in whose country a subsidiary or holding company of a short-term insurer is
incorporated or a branch is situated.

(d) The cooperation agreement referred to in paragraph (c) may include—

(i) a provision that the Registrar may accept the regulatory and supervisory
approaches implemented by that regulatory authority;

(if) aprovision that the Registrar or regulatory authority may conduct an on-site
examination or an inspection of a short-term insurer, or an insurance
undertaking registered or licensed by the regulatory authority;

(iii) aprovision that the Registrar and regulatory authority may share information
relating to the financial soundness and performance of theinstitutions referred
to under subparagraph (ii);

(iv) aprovision that the Registrar or regulatory authority—

(aa) be informed of adverse assessments of qualitative aspects of the
operations of a short-term insurer; or

(bb) may provide information regarding significant problems that are being
experienced within a short-term insurer; and

(cc) such other matters as the Registrar may deem relevant.

(18) The Registrar must, in performing the powers and functions provided for in
terms of thisAct, or any other law, have regard to—

(a) the objects of thisAct;

(b) international regulatory and supervisory standards; and

(c) the principle that requirements imposed on persons regulated under this Act
and the exercise of supervisory powers should be proportionate to the purpose
for which it is intended.”.

Amendment of section 9 of Act 53 of 1998

23. Section 9 of the principa Act is hereby amended—
(a) by the substitution in subsection (3) for paragraph (a) of the following
paragraph:
““(a) unless the applicant—

(i) is a public company [and has the carrying on of
short-term insurance business as its main object] whose
primary business activity is the conducting of short-term
insurance business and operations arising directly there-
from; or

(ii) is [incorporated without a share capital under a law
providing specifically for the constitution of a person to
carry on short-term insurance business as its main
object] acompany other than a public company referred to

in the definition of “company” in section 1 of the
Companies Act or is an association of persons formed or
established under an Act of Parliament whose sole business
activity is the conducting of short-term insurance business
and operations arising directly therefrom;”;
(b) by the substitution in subsection (3) for paragraph (b) of the following
paragraph:
““(b) unlessthe applicant demonstrates to the satisfaction of the Registrar

that—
(i) the applicant has complied and in future will be able to
comply with the governance framework and financial
soundness requirements of thisAct;
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(ii) the directors, senior management and heads of control
functions of the applicant meet the fit and proper require-
ments;

(iif) any persons that directly or indirectly control the applicant
within the meaning of section 2(2) of the Companies Act,
meet the fit and proper requirements.’”’;

(c) by the substitution at the end of subsection (3)(c) for the full stop of the word
“and’; and
(d) by theinsertion after paragraph (c) of the following paragraph:
““(d) the registration of the applicant will not be contrary to the interests
of policyholders or the public interest.”.

Amendment of section 10 of Act 53 of 1998, as amended by section 31 of Act 27 of
2008 and section 117 of Financial Services L aws General Amendment Act, 2013

24. Section 10 of the principal Act is hereby amended by the insertion after paragraph
(f) of the following paragraph:
“(fA) relating to the business arrangements of the short-terminsurer, including, but
not limited to, the outsourcing arrangements that the short-term insurer may
enter into;”.

Amendment of section 11 of Act 53 of 1998

25. Section 11 of the principal Act, is hereby amended by the substitution for
subsection (1) of the following subsection:

(1) The Registrar may by noticeto the short-term insurer amend, delete, replace
or impose additional conditions contemplated in section 10, subject to which the
short-term insurer is registered or deemed to be registered—

(a) upon application by ashort-term insurer and having regard, with the necessary
changes, to section 9(3)(b);

(aA)when in the public interest or the interests of the policyholders, or potentia
policyholders of the short-term insurer;

(b) when acting in accordance with section 12(2) or (3) or when giving an
authorisation in accordance with section 34(2)(a) in relation to a short-term
insurer; or

(c) if a short-term insurer has ceased to enter into certain short-term policies
determined by the Registrar to an extent which no longer justifies its
continued registration in respect of those policies, and the short-term insurer
has been allowed at least 30 days in which to make representations in respect
of the matterf,

by notice to the short-term insurer vary a condition, subject to which the

short-term insurer isregistered or deemed to be registered, by amending or

deleting it, or determine a new condition contemplated in section 10].”.

Insertion of Part 1A in Act 53 of 1998
26. The following Part is hereby inserted after Part |1 of the principal Act:
“PART I1A

GOVERNANCE, RISK MANAGEMENT AND INTERNAL
CONTROL

Governance framework
General governance framework

14A. (1) A short-term insurer must adopt, implement and document an

effective governance framework that provides for the prudent management
and oversight of its short-term insurance business and adequately protects
the interests of its policyholders.
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(2) The governance framework must be proportionate to the nature, scale
and complexity of the short-term insurance business and risks of the
short-term insurer, and must provide for at least—

(a) anadequatetransparent organisational structurewith aclear allocation
and appropriate segregation of responsihilities;

(b) compliance with this Act and any requirements as may be prescribed
by the Registrar in respect of—

(i) fit and proper requirements for directors, senior management
and heads of control functions;
(i) therisk management system referred to under section 14G;
(iii) theinterna control system referred to under section 141;
(iv) control functions referred to under section 14J; and
(v) outsourcing referred to under section 14L;

(c) written policies, approved by the board of directors, that comply with
this Act and any requirements as may be prescribed by the Registrar;

(d) any other requirements as may be prescribed by the Registrar;

(3) The Registrar may, from time to time—

(@) review a short-term insurer’s governance framework or require the
board of directors or senior management, or both, of the short-term
insurer to demonstrate that the governance framework requirements
provided for in this Act are being complied with; and

(b) direct the short-term insurer, its board of directors or senior
management, or both, to strengthen and effect improvements to its
governance framework or a part thereof.

Board of directors
Composition and gover nance of board of directors

14B. (1) (a) In addition to the provisions of the Companies Act—

(i) the board of directors of a short-term insurer must at al times ensure
that it—

(aa) consists of a sufficient number of non-executive directors and
independent directorsto promote objectivity in decision making
by the board of directors; and

(bb) has an appropriate number and mix of individual sto ensure that
there is an overall adequate spread and level of knowledge,
skills and expertise at board level commensurate with the
nature, scale and complexity of the short-terminsurer’sbusiness
and risks;

(ii) the board of directors of a short-term insurer must at all times ensure
that the chairperson of the board of directors of a short-term insurer at
all timesis an independent director.

(b) For purposes of paragraph (a)—

(i) anon-executive director means an individual who is not involved in
the day-to-day management of the short-term insurer; and

(if) an independent director means a non-executive director who is free
from any business or other association that could materially interfere
with the exercise of independent judgment.

(c) The Registrar, for purposes of subsection (b)(ii), may prescribe those
matters that must be regarded as materially interfering with the exercise of
independent judgment.

(2) (a) If the board of directors does not consist of a maority of
non-executive directors of whom the mgjority isindependent directors, the
board of directors must—

(i) notify and motivate the composition of the board of directors to the

Registrar; and

(if) publicly disclose and motivate the composition of the board of
directors together with the short-term insurer’s annual financial
statements.

(b) If the Registrar is of the opinion that the board of directors fails to
comply with subsection (1)(a)(i)(aa), the Registrar may instruct the
short-term insurer to change the composition of its board of directors.
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(3) The board of directors of a short-term insurer must—

(@) have appropriate internal governance practices and procedures to
support its work in a manner that promotes efficient, objective and
independent judgment and decision making;

(b) have adequate powers and resources to discharge its duties fully and
effectively; and

(c) adopt and implement a procedure to review, at least annualy, its
performance collectively and that of each director individually.

(4) (a) The board of directors must—

(i) without delay, notify the Registrar of its faillure to meet the
requirements referred to in subsection (1) or (3) or any risk of
non-compliance with those requirements; and

(it) within one month after the notification referred to in subparagraph (i),
submit a plan to the Registrar for approval to meet the requirements
referred to in subsection (1) or (3).

(b) The board of directors whose plan was approved under paragraph (a)
must submit a monthly progress report to the Registrar that sets out the
mesasures taken and the progress made with implementing the plan.

(5) If any action was taken by the board of directors or the Registrar
under subsection (2) or (4), the board of directors must publicly disclose
such action together with the short-term insurer’s annual financia
statements.

Committees of board of directors

14C. (1) The board of directors must assess whether, and to what extent,

the establishment of committees of the board is necessary and appropriate,
subject to, at least establishing an audit committee in accordance with this
Act.

(2) If the board of directors elects not to establish a separate risk
committee or a separate remuneration committee or both, the board of
directors must—

(@) notify and motivate the non-establishment of that separate committee
to the Registrar; and

(b) publicly disclose and motivate the non-establishment of that separate
committee together with the short-term insurer’s annual financial
statements.

(3) A risk committee or remuneration committee must perform the
functions as may be prescribed by the Registrar.

(4) If a short-term insurer decides not to establish a separate risk
committee or separate remuneration committee, the functions of these
committees must be performed by the audit committee or another
committee as approved by the Registrar.

(5) Despite subsection (4), if the Registrar is of the opinion that a
separate risk committee or separate remuneration committee must be
established to ensure the prudent management of the short-term insurance
business and protection of the interests of policyholders, the Registrar may
instruct the short-term insurer to establish that committee or both.

Audit committee

14D. (1) The board of directors of a short-term insurer must appoint at

least three of its members to form and serve on an audit committee.

(2) All of the members of the audit committee must be persons who are
not employees of the short-term insurer.

(3) The majority of the audit committee may not be employees of any
related party of the short-term insurer.

(4) The chairperson of the board of directors of the short-term insurer or
its holding company may not be appointed as a member of the audit
committee.
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(5) The chairperson of the audit committee may not be an employee of
any related party of the short-term insurer.

(6) If the composition of an audit committee is, in a particular case,
inappropriate or impractical or would serve no useful purpose, the Registrar
may, subject to such conditions as the Registrar may determine, exempt the
short-term insurer concerned from the requirements of subsection (1), (3) or
(4).

(7) Subsections (2), (3), (4) and (5) of section 94 of the Companies Act
do not apply to the appointment of an audit committee by a short-term
insurer.

(8) Theaudit committee, in addition to the functionsreferred to in section
94(7) of the Companies Act, must perform the functions as may be
prescribed by the Registrar.

Duties of directors

14E. Each director of a short-term insurer, in addition to the require-

ments of the Companies Act, must—

(a) at al times meet the fit and proper requirements;

(b) act in the best interests of the short-term insurer and policyholders,
putting the interests of the short-term insurer and policyholders ahead
of that director’s own interests; and

(c) exercise independent judgment and objectivity in decision making,
taking into account the interests of the short-term insurer and
policyholders.

Roles and responsibilities of board of directors

14F. (1) The board of directors is accountable for the effective

governance of a short-term insurer.

(2) The board of directors of a short-term insurer must—

(@) determine and oversee the implementation of the short-term insurer’s
business objectives and strategies for achieving those objectives,
which objectives and strategies must be regularly reviewed to be
consistent with the long-term interests and viability of the short-term
insurer and the legitimate interests of its stakeholders and policyhold-
ers,;

(b) ensure that the roles and responsibilities allocated to the board of
directors, senior management and heads of control functions are
clearly defined so asto promote an appropriate separation of oversight
function from management responsibilities;

(c) ensure that there are adequate policies and procedures relating to the
appointment, dismissal and succession of senior management;

(d) monitor that directors, senior management, heads of control functions,
and persons that control the short-term insurer within the meaning of
section 2(2) of the CompaniesAct at all times meet the fit and proper
requirements, to facilitate the sound and prudent management of the
business of the short-term insurer;

(e) provide oversight in respect of the design and implementation of
sound risk management and internal control systems and functions;

(f) adopt and oversee the effective implementation of policies and
procedures;

(g) ensure reliable and transparent financial reporting for public and
SUPErVisory purposes;

(h) have systems and controls to ensure the promotion of appropriate,
timely and effective communications with the Registrar and relevant
stakeholders on the governance of the short-term insurer, which will
alow the latter to make informed judgments to be made about the
effectiveness of the board of directors and senior management in
governing the short-term insurer;

(i) have appropriate policies and procedures to oversee that senior
management—
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(i) carries out the day-to-day operations of the short-term insurer
effectively and in accordance with the short-term insurer’s
strategies, policies and procedures,

(if) promotesa culture of sound risk management, compliance and
policyholder protection;

(iii)  provides the board of directors adequate and timely informa-
tion to enableit to carry out its duties and functions, including
the monitoring and review of the performance and risk
exposures of the short-term insurer, and the performance of
senior management; and

(iv) provides relevant stakeholders and the Registrar the informa:
tion required to satisfy the legal and other obligations
applicable to the short-term insurer or senior management;

(i) regularly monitor and evaluate the adequacy and effectiveness of the
short-term insurer’s governance framework; and

(K) perform such other roles and responsibilities as may be prescribed by
the Registrar.

(3) (a) The board of directors may delegate some of the activities or tasks
associated with its roles and responsihilities to a board committee, senior
management or any other person within the short-term insurer.

(b) The board of directors of a short-term insurer must develop an
appropriate system of delegation, which delegation must—

(i) be appropriately and clearly mandated;
(if) provide adequate checks and balances;
(iii) provide for the monitoring of and reporting on delegations;
(iv) not alow for the undue concentration of powers; and
(v) provide for the withdrawal of a delegation.

(c) Anything done or omitted to be done under a delegation—

(i) does not in any way abrogate the accountability of the board of
directors; and
(ii) is deemed to have been done or omitted by the board of directors.

Risk management and internal control systems
Risk management system

14G. (1) A short-term insurer, as part of its governance framework, must

establish and maintain an effective risk management system, comprising

the totality of strategies, policies, and procedures for identifying, measur-

ing, monitoring, managing, and reporting of all material risks to which the
short-term insurer may be exposed.

(2) Therisk management system should adequately support the board of
directorsin meeting itsresponsibilities with respect to the furtherance of the
safe and sound operation of the short-term insurer and the protection of
policyholders, taking into account the nature, scale and complexity of the
short-term insurer’s business and the risks of the short-term insurer.

(3) The risk management system must, at least, include—

(@) a clearly defined and documented risk management strategy that
includes the risk management objectives, risk management principles
and approach to assumption setting, and assignment of risk manage-
ment responsibilities across al the activities of the short-term insurer,
consistent with the short-term insurer’s overall business strategy;

(b) adequatewritten policies consistent with the risk management strategy
and the requirements of section 14H;

(c) appropriate processes, procedures and tools (including, where appro-
priate, models) for identifying, measuring, monitoring, managing, and
reporting on material risks;

(d) reportsto inform senior management and the board of directors on all
material risks faced by the short-term insurer and on the effectiveness
of the risk management system itself;

(e) processes for ensuring adequate contingency planning, business
continuity and crisis management; and

(f) such matters as may be prescribed by the Registrar.
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(4) (a) The risk management system must be reviewed regularly by the
short-term insurer’s internal audit function or an objective external
reviewer to ensure that necessary modifications are identified and made in
atimely manner.

(b) Any modifications must be documented and approved by the board of
directors.

Risk management policies

14H. (1) A short-term insurer must develop and regularly review

adequate written risk management policies that include—

(@) a definition and categorisation of the material risks to which the
short-term insurer is exposed, taking into account the nature, scope,
and time horizon of the short-term insurance business; and

(b) thelevels of acceptable risk limits for each type of risk.

(2) The risk management policies must incorporate—

(@) an explicit asset-liability management policy that—

(i) clearly specifies the nature, role and extent of the insurer’'s
asset-liability management activities and their relationship
with product development, pricing functions and investment
management; and

(if) includes the matters as may be prescribed;

(b) an explicit investment policy, that—

(i) provides for the investment of all the short-term insurer’'s
assets in accordance with this Act;

(if) specifiesthe nature, role and extent of the short-term insurer’s
investment activities and how the short-term insurer complies
with the regulatory investment requirements as may be
prescribed by the Registrar;

(iii) establishesexplicit risk management procedureswith regard to
more complex and less transparent classes of asset and
investment in markets or instruments that are subject to less
governance or regulation; and

(iv) includes the matters as may be prescribed by the Registrar;

(c) anexplicit reinsurance and other forms of risk transfer policy that—

(i) outlinesappropriate strategies and procedures for the selection
of suitable reinsurance programs and other risk transfer
techniques, proportionate to the nature, scale and complexity
of the short-term insurer’s risks, and to the capabilities of the
short-term insurer to manage and control the risk transfer
technique used;

(if) ensures transparent reinsurance arrangements and associated
risks that enable the Registrar to understand the economic
impact of reinsurance and other forms of risk transfer
arrangements in place;

(iii) provides for processes and procedures for ensuring that the
strategies referred to in sub-paragraph (i) areimplemented and
complied with, and that the short-term insurer has in place
appropriate systems and controls over itsrisk transfer transac-
tions; and

(iv) providesfor the matters asmay be prescribed by the Registrar;
and

(d) an explicit remuneration policy that—

(i) does not induce excessive or inappropriate risk taking, is
consistent with the identified risk appetite and long term
interests of the short-term insurer, and has proper regard to the
interests of its stakeholders;

(i) a aminimum, addresses directors, senior management, heads
of control functions and other persons whose actions may have
a material impact on the risk exposure of the short-term
insurer; and

(iii)  providesfor the matters as may be prescribed by the Registrar;
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(e) explicit policies in relation to underwriting risk that provide for the
matters as may be prescribed;
(f) an explicit insurance fraud risk management policy that—

(i) outlines appropriate strategies, procedures and controls to
deter, prevent, detect, report and remedy insurance fraud and to
manage effectively fraud risk and possible risksto its financial
soundness or continuity caused by fraud;

(if) provides for the prompt reporting of insurance fraud to
relevant regulatory authorities; and
(iii)  provides for the matters as may be prescribed; and
(g) such other policies or matters as may be prescribed.

Internal control system

141. (1) A short-term insurer, as part of its governance framework, must

establish, maintain and operate within an effective internal control system,

comprising the totality of strategies, policies, procedures and controls to

assist the board of directors and senior management in the fulfilment of
their respective responsibilities for oversight and management of the
short-term insurer.

(2) The internal control system must be appropriate to the nature, scale,
and complexity of the short-term insurer’s business and risks and provide
the board of directors and senior management with reasonable assurance
from a control perspective that the short-term insurance business is
operated consistently with—

(@) the strategy determined by the board of directors;

(b) the business objectives of the short-term insurer;

(c) the key business, information technology and financia policies and
processes, and related risk management policies and procedures,
determined by the board of directors; and

(d) thelaws and regulations that apply to the short-term insurer.

(3) The interna control system must, at least, provide for—

(a) appropriate controls to ensure the availability and reliability of
financial and non-financial information;

(b) the development, implementation and regular review of a compliance
plan;

(c) appropriate segregation of duties, and controls to ensure that such
segregation is observed;

(d) regular monitoring of all controlsto ensure that the totality of controls
forms a coherent system and that the internal control system functions
as intended, fits within the overall governance framework and
complementsthe risk identification, risk assessment, and risk manage-
ment activities of the short-term insurer;

(e) regular independent testing and assessments to determine the ad-
equacy, completeness and effectiveness of the internal controls system
and its usefulness to the board of directors and senior management for
controlling the operations of the short-term insurer; and

(f) such other matters as may be prescribed by the Registrar.

Control functions
General requirements for control functions

14J. (1) A short-term insurer must establish and maintain the following

control functions:

(&) A risk management function;

(b) acompliance function;

(c) an actuarial control function; and
(d) aninternal audit function.

(2) Each control function referred to in subsection (1) must be structured
to ensure that the function has the necessary authority, independence,
resources, expertise and access to the board and all relevant employees and
information to exercise its authority and perform its responsibilities.
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(3) The authority and responsibilities of each control function must be
determined and documented under the governance framework of the
short-term insurer referred to under section 14A.

(4) (a) The risk management function, compliance function and actuarial
control function must be regularly reviewed by the short-term insurer’s
internal audit function or an objective external reviewer.

(b) The internal audit function must be regularly reviewed by an
objective external reviewer.

(c) The board of directors, taking into consideration the reviews referred
to under paragraphs (a) and (b), must regularly review the performance of
each control function.

(5) The existence of any control function does not relieve the board of
directors or senior management from their respective governance and
related responsibilities.

(6) A short-term insurer may, where appropriate in light of the nature,
scale and complexity of the short-term insurer’s business, risks, and legal
and regulatory obligations, outsource a control function subject to section
14L.

(7) The Registrar may prescribe requirements for any control function,
including, in addition to section 14K, requirements relating to the reporting
structures, independence, resources, expertise, responsibilities and func-
tions of a control function.

(8) The requirements prescribed under subsection (7) do not apply where
the responsihilities and functions of the actuarial control function are
performed by the statutory actuary in terms of section 19A, where
appointed, to the extent that these requirements are addressed in section
19A.

Head of control function

14K . (1) (a) A short-term insurer, subject to paragraphs (b) and (c), must

appoint a head for each of the control functions referred to in section 14J.

(b) The appointment, performance assessment, remuneration, disciplin-
ing and dismissal of the head of each control function (other than the head
of the internal audit function) must be done with the approval of, or after
consultation with, the board of directors or relevant board committee.

(¢) The appointment, annual or other periodic performance assessment
and dismissal of the head of theinternal audit function must be done by the
board of directors, its chairperson or the audit committee which solely
determines his or her remuneration, promotions, demotions or disciplinary
actions.

(2) A short-term insurer may, where appropriate in light of the nature,
scale and complexity of the short-term insurer’s business, risks, and legal
and regulatory obligations—

(&) appointaperson, infull or in part, asthe head of more than one control
function (other than the head of the internal audit function); or

(b) appoint the statutory actuary as the head of the actuaria control
function, if that appointment precludes the statutory actuary from
conducting any activities for the short-term insurer which would
compromise the independence and oversight requirements of the role
of the actuarial control function.

(3) The Registrar may, on notification of the appointment or outsourcing
of a head of control function in accordance with section 18, instruct the
short-term insurer to appoint another or a dedicated person as the head of
control function, or outsource to another person, if the Registrar is of the
opinion that—

(a) aperson isnot asuitable head for more than one control function; or

(b) the appointment of a person as the head of more than one control
function will detract from an adequate control environment and risk
management system, taking into account the nature, scale and
complexity of the short-term insurer’s business and the risks to which
it is exposed.

10

15

20

25

30

35

40

45

50

55

60



38

(4) The head of each control function must—

(a) regularly report to the board of directors or one of its committees;

(b) communicate directly and regularly meet (without the presence of
senior management) with the chairperson of the board of directors or
one of its committees.

(5) The head of a control function must—

(@) without delay, report in writing to the board of directors any matter
relating to the business of the short-term insurer of which he or she
becomes aware in the performance of his or her functions and which,
in hisor her opinion, constitutes a contravention of any section of this
Act or amaterial contravention of any other legislation that appliesto
the short-term insurer; and

(b) where the matter relates to a contravention of this Act, submit the
report referred to in paragraph (a), without delay to the Registrar
where, in the opinion of the head, appropriate steps to rectify the
matter are not taken by the board of directors to the satisfaction of the
head within 30 days after the date on which the report was submitted
to the board of directors.

Outsourcing

14L. (1) A short-term insurer that outsources any function or activity

must have an outsourcing policy that includes the matters as may be

prescribed by the Registrar.

(2) A short-term insurer may not outsource any function or activity if that
outsourcing may—

(@) materially increase risk to the short-term insurer;

(b) materially impair the quality of the governance framework of the
short-terminsurer, including the short-term insurer’s ability to manage
its risks and meet its legal and regulatory obligations;

(c) impair the ability of the Registrar to monitor the short-term insurer’s
compliance with its regulatory obligations; and

(d) compromise the fair treatment of or continuous and satisfactory
service to policyholders.

(3) A short-term insurer must when outsourcing any function or activity
avoid, and where this is not possible mitigate, any conflicts of interest
between the insurance business of a short-term insurer, the interests of
policyholders or the business of the other person that performs the
outsourcing.

(4) Any remuneration paid in respect of outsourcing must—

(@) be reasonable and commensurate with the actual function or activity
outsourced;

(b) notresultinany function or activity in respect of which commission or
a binder fee is payable being remunerated again;

(c) not be structured in a manner that may increase the risk of unfair
treatment of policyholders; and

(d) not be linked to the monetary value of insurance claims repudiated,
paid, not paid or partially paid.

(5) Subsections (2), (3) and (4) apply to any sub-outsourcing of an
outsourcing, where a person is authorised to sub-outsource under the
outsourcing contract between the short-term insurer and that person.

(6) Subject to subsection (12), a short-term insurer must timeously, but
no later than one month, prior to the effective date of an outsourcing
contract relating to the outsourcing of a control, management or material
function, notify the Registrar of—

(a) the proposed outsourcing;

(b) the details of the other person to whom the short-term insurer will
outsource that function; and

(c) the key risks associated with the outsourcing and the risk mitigation
strategies that will be put in place to address these risks.

(7) (a) For purposes of subsection (6), a material function includes any
function that has the potential, if disrupted, to have a significant impact on
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the short-term insurer’s business operations or ability to manage risks
effectively, including risks to the fair treatment of customers.

(b) A short-term insurer, in determining whether a function is a material
function, must, amongst others, consider—

(i) thepotential impact of the outsourcing on the policyholders, finances,
reputation and the short-term insurer’s business operations, or a
significant part thereof, particularly where the other person may fail to
perform over a given period of time;

(if) the ability of the short-term insurer to maintain appropriate internal
controls and meet regulatory requirements; and

(iif) the degree of difficulty and time associated with replacing the other
person or performing the function or activity itself.

(8) A short-term insurer must immediately notify the Registrar of any
material developments (such astermination, material non-performance and
the like) with respect to the outsourcing referred to in subsection (6) during
the duration of the outsourcing contract.

(9) (@) If a short-term insurer outsources a control function, or part
thereof, the board of directors must prior to the outsourcing satisfy itself
that the outsourcing will not interfere with the function's independence,
objectivity or effectiveness.

(b) The board of directors must regularly review the effectiveness of any
arrangement for outsourcing control functions.

(c) Where any control function is outsourced, the remuneration terms
under the agreement with the service provider should be consistent with the
objectives and approved parameters of the short-term insurer’s remunera-
tion policy.

(10) The Registrar, on natification of the outsourcing of a control
function, may instruct the short-term insurer to outsource the control
function to another person, if the Registrar is of the opinion that—

(a) the person to whom the control function is outsourced is not suitable;
or

(b) theoutsourcing will detract from an adequate control environment and
risk management system, taking into account the nature, scale and
complexity of the short-term insurer’s business and the risks to which
it is exposed.

(11) Senior management and the board of directors remain responsible
for the effective functioning of all aspects of the short-term insurer’'s
governance framework and the discharging of its obligations under thisAct
regardless of any outsourcing.

(12) (a) The Registrar may prescribe—

(i) the requirements with which any outsourcing and remuneration paid
in respect of outsourcing must comply;

(if) the requirements with which a short-term insurer and any person who
will perform an outsourced function or activity must comply;

(iii) the matters that must be included and addressed in the outsourcing
policy referred to under subsection (1);

(iv) the mattersthat must beincluded or addressed or may not beincluded
in an outsourcing contract; or

(v) the functions or activities of a short-term insurer that may not be
outsourced.

(b) The mattersreferred to in paragraph (a) may be limited in application
to a particular kind or type of short-term insurer, a particular operational
function or activity or type or class of insurance business, which may be
defined either in relation to a category, type or in any other manner.

(13) Section 48A and any matter prescribed by the Minister under section
70(gA) read with section 48A apply in addition to this section.

(14) This section applies to the outsourcing of afunction or activity by a
short-term insurer to a reinsurer or by a reinsurer to a short-term insurer,
whether under areinsurance contract or not, but does not apply to the actual
insurance provided under a reinsurance contract.

(15) This section does not—
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(@) apply to the outsourcing of afunction or activity by another person to
a short-term insurer; and
(b) apply to rendering services as intermediary as defined in the

regulations.”.
Amendment of section 16 of Act 53 of 1998

27. Section 16 of the principal Act is hereby amended by the deletion of subsection
2.

Substitution of section 18 of Act 53 of 1998
28. The following section is hereby substituted for section 18 of the principal Act:
““Notification of certain appointments, terminations and resignations

18. (1) A short-term insurer shall notify the Registrar, in the form and of
the information required by the Registrar, in respect of every director [or
managing executive], person in senior management or head of a control
function appointed by it or whose appointment has been terminated by it, or
who has resigned, within 30 days after such appointment or termination or
resignation, as the case may be, together with the reasons for any such
termination or resignation.

(2) Any such director [or managing executive], person in senior
management or head of a control function who resigns or whose
employment or appointment has been terminated by a short-term insurer
shall, at the request of the Registrar, inform the Registrar in writing of any
matter relating to the affairs of that short-term insurer of which the director
[or managing executive], person in senior management or head of a
control function became aware in the performance of his or her duties and
which may prejudice the short-term insurer’s ability to comply with this
Act.

(3) No information furnished by a director [or managing executive],
person in senior management or head of a control function in terms of
subsection (2) may be used by the Registrar in any subsequent criminal
proceedings against such director [or managing executive], person in
senior management or head of a control function.”.

Amendment of section 19 of Act 53 of 1998, as amended by section 32 of Act 27 of
2008 and section 122 of Financial Services Laws General Amendment Act, 2013

29. Section 19 of the principal Act ishereby amended by the substitution in subsection
(5) for paragraph (c) of the following paragraph:

“(c) inform the Registrar and the board of directors of the short-term insurer,
without delay, in writing of any matter (including a description of the matter
and such other particulars as the auditor considers appropriate) relating to the
business of the short-term insurer of which the auditor becomes aware in the
performance of the auditor’s functions as auditor and which, in the opinion of
the auditor—

(i) constitutes a contravention of section 28(1) or any other section of this
Act or in future may prejudice the insurer’s ability to comply with
section 28(1) or any other section of thisAct[, which infor mation must
give a description of the matter and must include such other
particulars as the auditor considers appropriate]; or

(i) may be contrary to principles of sound management (including risk
management) or amounts to inadequate maintenance of internal con-
trols.”.

10

15

20

25

30

35

40

45



41
Substitution of section 21 of Act 53 of 1998
30. The following section is hereby substituted for section 21 of the principal Act:
““Removal of appointees

21. (1) (a) If the Registrar is of the opinion that the a director, person in

senior management, head of a control function, public officer, auditor or
statutory actuary does not meet the fit and proper requirements or any other
requirements of thisAct, the Registrar may instruct the short-terminsurer to
remove that director from its board of directors, or to terminate the
appointment of that person in senior management, head of a control
function, public officer, auditor or statutory actuary.

(b) If the Registrar instructs the short-term insurer to remove a director
fromitsboard of directors, or to terminate the appointment of that personin
senior management or head of a control function, public officer, auditor or
statutory actuary, the short-term insurer must do so within a period of 14
days and must ensure that the person in question does not in any way,
whether directly or indirectly, concern himself or herself with or take part in
the oversight, management or control functions of the short-term insurer.

(2) Despite anything to the contrary in any law or in any agreement, the
appointment by a short-term insurer of a director, person in senior
management, head of a control function, public officer, auditor or statutory
actuary is subject to the condition that the appointment may be terminated
under paragraph (b) and the short-term insurer must make any appointment
subject to this condition.” .

Repeal of section 22 of Act 53 of 1998
31. Section 22 of principal Act is hereby repealed.

Amendment of section 25 of Act 53 of 1998, as amended by section 9 of Act 17 of
2003 and section 127 of Financial Services Laws General Amendment Act, 2013

32. Section 25 of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:

(1) Subject to this section, no person shall, directly or indirectly and
without the prior approval of the Registrar, acquire or hold shares or any
other financial interest in a short-term insurer or a related party of that
short-term insurer which results in that person, directly or indirectly,
alone or with arelated party, exercising control within the meaning of
section 2(2) of the Companies Act over that short-term insurer.”;

(b) by the substitution in subsection (2) for paragraphs (a) and (b) of thefollowing
paragraphs:

““(a) prior to the conversion of sharesissued with anominal value or par
valuein accordance with the CompaniesAct, the aggregate nominal
value of those shares, by itself or together with the aggregate
nominal value of the shares already owned by that person or by that
person and related parties, will amount to [25] 15 percent or more of
the total nominal value of all of the issued shares of the short-term
insurer concerned;

(b) after the conversion of shares issued with a nominal value or par
value in accordance with the Companies Act, the total number of
those shares, by itself or together with the total number of the shares
already owned by that person or by that person and related parties,
will amount to [25] 15 percent or more of all the sharesin a specific
class of shares issued by the short-term insurer concerned.” ;

(c) by the substitution in subsection (3) for the words preceding paragraph (a) of
the following words:

"*(3) The approval referred to in subsection (1) or (2)—"";
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(d) by the insertion in subsection (3) after paragraph (a) of the following
paragraph:
“(aA) shall not be given if the person does not meet the fit and proper
requirements;”;
(e) by the substitution in subsection (4) for paragraph (a) of the following
paragraph:
““(a) compelling such shareholder to reduce, within a period determined
by the Court, that shareholding to a shareholding not exceeding [25]
15 per cent of —
(i) thetotal nominal value or number of &l the issued shares of
the short-term insurer; or
(ii) all the shares in a specific class of shares issued by the
short-term insurer;’””; and
(H by the deletion of subsections (5) and (6).

Amendment of section 32 of Act 53 of 1998, as amended by section 42 of Act 27 of
2008

33. Section 32 of the principal Act is hereby amended—
(a) by the substitution in subsection (1)(a) for subparagraph (ii) of the following
subparagraph:

“(ii) but not yet reported, reduced by the amount which it estimates will
be paid in respect of those claims under approved reinsurance
policies, being an amount [not lessthan the amount] calculated in
accordance with [Part Il of] Schedule 2;”"; and

(b) by the substitution in subsection (1) for paragraph (b) of the following
paragraph:
““(b) an unearned premium provision, being an amount [not less than
the amount] calculated in accordance with [Part Il of] Schedule
2;".

Amendment of section 55 of Act 53 of 1998, asamended by section 140 of Financial
Services Laws General Amendment Act, 2013

34. Section 55 of the principal Act is hereby amended by the deletion of the word
“and” at the end of paragraph (b), the insertion of the word “and” at the end of
paragraph (c) and the addition of the following paragraph:

“(cA) for claim handling, complaints handling and dispute resolution policies and
procedures with which a short-term insurer must comply;”.

Insertion of Part VIIA in Act 53 of 1998
35. The following Part is hereby inserted after Part V11 of the following Act:
“PART VIIA
INSURANCE GROUPS
Definitions

55A. For purposes of this Part—

‘controlling company’ means a non-operating holding company of an
insurance group that is subject to this Part;
‘financial conglomerate’ means an insurance group that includes—
(a) at least one person subject to registration under thisAct; and
(b) at least one person subject to registration, licensing or approval
under—
(i) the laws, other than this Act, referred to in the definition of
‘“financial ingtitution’ in section 1 of the Financial Institutions
(Protection of Funds) Act, 2001 (Act No. 28 of 2001);
(if) the BanksAct, 1990 (Act No. 94 of 1990), the Mutual Banks
Act, 1993 (Act No. 124 of 1993), or the Co-operative Banks
Act, 2007 (Act No. 40 of 2007); or
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(iii) the National Credit Act, 2005 (Act No. 34 of 2005); or

(c) at least one person that provides a financial product as defined in the
Financial Advisory and Intermediary Services Act, 2002 (Act No. 37
of 2002), and the activity of providing that financial product is not
subject to registration, licensing or approval under another Act of
Parliament; and

(d) their related and inter-related persons,

‘insurance group’ means two or more persons—

(a) at least one of whom is subject to registration under this Act; and

(b) atleast one of whom has a significant influence on the person referred
to under paragraph (a); and

(c) their related and inter-related persons,

but excludes any holding company of aperson referred to in paragraphs (a),

(b) and (c) that isincorporated outside of the Republic;

‘insurance sub-group’ means a subset of an insurance group consisting of,

but not limited to, all persons that are subject to registration under thisAct

or the Long-term Insurance Act, 1998 (Act No. 52 of 1998);

‘inter-group transaction’ means any arrangement or agreement in terms

of which ashort-terminsurer, directly or indirectly, relies on another person

that is part of the insurance group or arelated or inter-related person of the

aforementioned person, for the fulfilment of an obligation;

‘inter-related person’ has the meaning assigned in the Companies Act;

‘non-operating holding company’ means a holding company that is a

public company whose only business is the acquiring, holding and

managing of another company or other companies,

‘related person’ has the meaning assigned in the Companies Act;

‘risk concentration’ meansany risk exposure that hasaloss potential large

enough to threaten the financially sound condition of a short-term insurer

that is part of an insurance group; and

‘significant influence’ means, amongst others—

(@) arelated or inter-related person;

(b) inter-connectedness;

(c) risk exposure;

(d) risk concentration;

(e) risk transfer;

() inter-group transactions,

(g) other transactions,

(h) contractual obligation; or

(i) of any combination of subparagraphs (a) to (h).

Object of Part

55B. (1) The object of this Part is to facilitate the effective and

appropriate supervision of insurance groups to promote the maintenance of
fair, safe and stable insurance markets for the benefit and protection of
policyholders.

(2) In meeting the object of this Part, the Registrar must implement and
maintain a prospective and risk-based supervisory approach that is
proportionate to the nature, scale and complexity of the risks to which an
insurance group or insurance sub-group is exposed.

Application of Part

55C. (1) This Part applies to all insurance groups, subject to subsection

(2) and section 55D.

(2) (&) The Registrar, on application from a short-term insurer that is part
of an insurance group (other than afinancial conglomerate or an insurance
sub-group) that has more than one insurer that is subject to thisAct or the
principal Act may exempt that insurance group from this Part on the
conditions determined by the Registrar.

(b) A short-term insurer that is exempted from this Part under paragraph
(a) issubject to thisAct to the extent that it applies to a short-term insurer
and the conditions imposed by the Registrar under paragraph (a).
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(3) If an insurance group or insurance sub-group consists of at least a
short-term insurer and at least a long-term insurer as defined in the
Long-term Insurance Act Act the group or sub-group issubject to Part VIIA
of the Long-term Insurance Act, 1998.

Registrar to determine scope of group supervision

55D. (1) (a) The Registrar must, in respect of each insurance group, and

after consultation with other relevant regulatory authoritiesin the case of a
financial conglomerate, determine the scope of the insurance group that is
subject to this Part and, in writing, inform the holding company of that
insurance group accordingly.

(b) In determining the scope of an insurance group that is subject to this
Part the Registrar—

(i) must consider the significant influence that a person or persons have
on a short-term insurer; and
(if) may exclude certain persons from that insurance group; or
(iif) determinethat an insurance sub-group constitutes the insurance group
for purposes of this Part.

(2) Theinsurance group as determined by the Registrar under subsection
(2) is subject to this Part.

(3) (a) The Registrar may at any time because of a change in the
significant influence that a person has on a short-term insurer, by written
notice to the controlling company referred to under section 55E, amend the
scope of the insurance group that is subject to this Part.

(b) Theinsurance group as amended under paragraph (a) issubject to this
Part.

(4) A short-term insurer, within three months of becoming part of an
insurance group, must inform the Registrar of the composition of that
insurance group in the manner and form as may be prescribed by the

Registrar.

Incor poration of or conversion to controlling company

55E. (1) A holding company of an insurance group referred to under

section 55D that is not a controlling company, must, within 4 months of

being informed of the scope of the insurance group that is subject to this

Part—

(@) incorporate a controlling company or convert to a controlling
company; and

(b) inform the Registrar of the details of that controlling company as may
be prescribed by the Registrar.

(2) A holding company of an insurance group referred to under section
55D that is a controlling company, must, within three months of being
informed of the scope of the insurance group that is subject to this Part,
inform the Registrar of the details of that controlling company as may be
prescribed by the Registrar.

Transparent group structure

55F. (1) A controlling company must ensure that the structure of the

insurance group at all times does not impede the—
(a) financial stability and financial soundness of any short-term insurer
that is part of the insurance group; or
(b) ability of the Registrar to determine—
(i) how the different types of business of the insurance group are
conducted;
(ii) therisks of the insurance group and each person that is part of
that insurance group; and
(iii) the manner in which risk management is organised and
conducted for the insurance group and each person that is part
of that insurance group.
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(2) (a) The Registrar may, if the Registrar is of the opinion that the
structure of an insurance group does not comply with subsection (1), and
after consultation with other relevant regulatory authoritiesin the case of a
financial conglomerate, direct the controlling company to amend the
structure of the insurance group.

(b) The controlling company must, within one month after the directive
referred to in paragraph (a) is issued, submit a resolution scheme to the
Registrar for approval to amend the structure of the group within four
months of the issuing of such directive.

(c) The controlling company whose resolution scheme was approved
under paragraph (b) must submit amonthly progress report to the Registrar
that sets out the measures taken and the progress made with implementing
the resolution scheme.

(d) The Registrar may restrict or prohibit certain activities or transactions
until the resolution regime is implemented.

(e) The Registrar may extend the four month period referred to in
paragraph (b) by an appropriate period of time, taking into account all
relevant factors.

(f) The Registrar may take such regulatory action that the Registrar
deems necessary and appropriate if the controlling company fails to submit
aresolution scheme, fails to report as provided for under paragraph (c), or
fails to implement a resolution scheme or implement a resolution scheme
within the specified timeframe.

Approval of, or prior notification of, acquisition or disposal

55G. (1) A controlling company must—

(a) prior to making amaterial acquisition or disposal, obtain the approval
of the Registrar;
(b) prior to making any other acquisition or disposal, notify the Registrar
of that acquisition.
(2) The Registrar must prescribe what constitutes a material acquisition
or disposal for purposes of subsection (1)(a).

Application of certain sectionsin Parts Ill, V and VI to controlling
company and insurance group

B55H. (1) Sections 18, 21, 23, 25, 26 and 27, and sections 40 to 42
(inclusive), apply with the necessary changes to a controlling company.

(2) Sections 40 and 41 also apply to any one of the personsthat is part of
an insurance group, where such person is situated within the Republic.

Governance framework

B5l. The relevant provisions of Part 1A apply, with the necessary

changes, to a controlling company if that controlling company—

(a) provides a governance framework or a part thereof (such as the risk
management system or internal control system) for or facilitatesthat it
is provided by any person in the insurance group for or on behalf of
any short-term insurer or insurer (where Section 55C(3) applies), that
is part of the insurance group; or

(b) performs a control function or facilitates that it is performed by any
person in the insurance group for or on behalf of any short-term
insurer or insurer (where Section 55C(3) applies), that is part of that

Insurance group.

Fit and proper requirementsfor directors, senior managers and heads
of control functions of controlling company

55J. A controlling company must ensure that its directors, and senior

managers and heads of control functions (where section 551 applies), at all
times meet the fit and proper requirements in respect of, amongst others,
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cations, continued professional development and experience, to facilitate |
the sound and prudent management of the insurance group.

Maintenance of financially sound condition by insurance group

55K. (1) A controlling company must at all times ensure that the
insurance group maintains its business in a financially sound condition by
managing its affairs in such a way that the aggregate of the capital of the
insurance group does not at any time amount to |ess than the aggregate of —
(@) therequired capital determined, valued, calculated and aggregated in

accordance with the requirements as may be prescribed by—
(i) the Registrar; and
(ii) another regulatory authority; and
(b) any additional capital required by the Registrar under section 55M.

(2) A controlling company that fails to comply with subsection (1) must,
without delay, notify the Registrar of the failure and furnish the reasons
therefore.

(3) A controlling company and any short-term insurer within the
insurance group may not declare or pay a dividend to its shareholders—
(&) whileit fails or islikely to fail to comply with subsection (1);

(b) if the declaration or payment would result in the insurance group
failing or being likely to fail to comply with subsection (1).

Failure by insurance group to maintain financially sound condition

B5L. (1) If acontrolling company gives notice to the Registrar in terms
of section 55K (2), or if the Registrar is satisfied that a controlling company
isfailing, or islikely to fail, to comply with section 55K (1), the Registrar
may, after consultation with other relevant regulatory authoritiesin the case
of afinancial conglomerate, direct that controlling company to, within a
specified period, submit arecovery plan that sets out the measures that and
the timeframes within which the controlling company will implement to
restore the financial soundness of the insurance group, to the Registrar for
approval.

(2) A controlling company whose recovery plan was approved under
subsection (1) must submit a monthly progress report to the Registrar that
sets out the measures taken and the progress made with implementing the
plan.

(3) The Registrar may restrict or prohibit certain activities or transactions
until the recovery plan is implemented and the financial soundness of the
insurance group has been restored.

(4) The Registrar may take such regulatory action that the Registrar
deems necessary and appropriate if—

(a) therecovery plan is not approved by the Registrar;

(b) the controlling company fails to notify the Registrar in accordance
with section 55K (2);

(c) thecontrolling company failsto submit arecovery plan in accordance
with subsection (1);

(d) the controlling company fails to report as provided for under

subsection (3); or
(e) the controlling company fails to implement a recovery plan.

Capital add-on

55M . The Registrar may, at any time, require a short-term insurer within

an insurance group to hold capital in addition to the required capital of that

short-term insurer, as a consequence of —

(a) risks associated with any acquisition or disposal referred to under
section 55G; or

(b) any material inter-group transaction or risk exposure; or

(c) risks associated with persons referred to in paragraph (c) of the
definition of financial conglomerate that is part of the insurance group

of which the short-term insurer is a part; or
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(d) risksassociated with ashort-term insurer or a controlling company not
being listed on an exchange licensed under the Financial MarketsAct,
2012 (Act No. 19 of 2012), and the long-term insurer on itsown or the
insurance group in combination accounting for a significant share of
the relevant insurance market, as prescribed by the Registrar.

(2) The Registrar must prescribe what constitutes a material inter-group

transaction or risk exposure for purposes of subsection (1)(b).

Returns by controlling company to Registrar

55N. (1) A controlling company must provide the Registrar with

consolidated returns relating to such other matters as may be prescribed by

the Registrar.

(2) The returns must be provided—

(@) inthe medium and form;

(b) containing the information; and

(c) by the date or within the period,

as may be prescribed by the Registrar, either generally or in relation to a

particular controlling company.

(3) If in the opinion of the Registrar a return furnished to the Registrar
under subsection (1) is incomplete or incorrect, the Registrar may, by
notice—

(@) direct the controlling company to furnish the Registrar, within a
specified period, with specified information or documents which the
Registrar considers necessary to complete or correct the return; or

(b) reject the return and require the controlling company to furnish the
Registrar, within a specified period, with a new return which is
complete and correct.

(4) If in the opinion of the Registrar a statement forming part of the
returns furnished by the controlling company under subsection (1) or (3)
requires further investigation, the Registrar may by notice direct the
controlling company to furnish him or her by a specific date or within a
specific period with a report—

(@) inthe medium and form; and

(b) containing the required information,

compiled by a person nominated by the Registrar at the cost of the

controlling company.

General powers and functions of Registrar

550. (1) The powers or functions conferred on the Registrar by or in

terms of any other provision of thisAct or any other law, specificaly the

Financial Institutions (Protection of FundsAct), 2001 (Act No. 28 of 2001),

applies, with the necessary changes, to an insurance group.

(2) The Registrar may for purposes of this Part prescribe different
requirements for different types of insurance groups, which types may be
defined with reference to the business of the insurance group or matters
referred to in the definition of significant influence or in any other manner.

(3) (a) The Registrar must, in respect of insurance groups, together with
the regulatory authorities of any person that is part of an insurance group—
(i) determine the need for a group supervisor;

(if) agree which regulatory authority is the group supervisor;

(iif) agree the roles and responsihilities of the group supervisor and the
other regulatory authorities;

(iv) participate in formal or informa structures for cooperation and
coordination amongst regulatory authorities responsible for and
involved in the supervision of different components or parts of
insurance groups (such as supervisory colleges); and

(v) enter into cooperation agreements with regulatory authorities, which
agreements, amongst others, include procedures for—

(aa) the exchange of information on an ongoing basis and in
emergency situations,
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(bb) communications with the holding company of the insurance
group;

(cc) convening regular meetings between the group supervisor and
relevant regulatory authorities, including supervisory colleges;
and

(dd) conducting comprehensive assessments of the insurance group.

(b) In circumstances where the Registrar is the group supervisor, the
Registrar must—

(i) initiate suitable coordination arrangements between the relevant
regulatory authorities which are proportionate to the nature, scale and
complexity of the risksinherent in the business of the insurance group
and establish the key functions of these coordination arrangements,

(i) act asthe key coordinator, convener and chairperson of meetings and
supervisory colleges,

(iii) takethelead in carrying out insurance group supervision;

(iv) take into account assessments by relevant regulatory authorities in
respect of any person that is part of an insurance group;

(v) coordinate crisis management preparations; and

(vi) proactively share information on insurance groups.” .

Amendment of section 64 of Act 53 of 1998, as amended by section 49 of Act 27 of
2008 and section 141 of Financial Services Laws General Amendment Act, 2013

36. Section 64 of the principal Act is hereby amended—

(a) by the substitution for the section heading of the following heading:
‘“Offences by persons other than short-term insurers or insurance
groups;”’;

(b) by the substitution in subsection (1) for the words preceding paragraph (a) of

the following words:
“A person, other than a short-term insurer or an insurance group,
who—;"";

(c) by thesubstitution in subsection (1) for paragraphs (a) and (b) of thefollowing

paragraphs:
*“(a) contravenesor failsto comply with aprovision of anotice, directive
[or], request or guideline referred to in section 4[(3), 1(4), (9) or
()@ ()] (13), 8(1)(Q), 21(2) or 26(2);”;
(b) contravenesor failsto comply with aprovision of section 8(1)(a) or
(b) or (5), 16(2), [23(1),] 27(1), 43(1), 44, 46, 48 or 48A;"; and

(d) by the substitution for subsection (2) of the following subsection:

“(2) A person, other than a short-term insurer or an insurance group,
who contravenes or fails to comply with a provision of section 7(1)(a),
8(2), 18(2), 19(5), 19A(5)(b), 25(1) or (2) or 49(4) or (6), shall be guilty
of an offence and liable on conviction to afine not exceeding R1 000 000
or to imprisonment for a period not exceeding 10 years or to both such
fine and such imprisonment.”; and

(e) by theinsertion after the phrase *“ short-term insurer” , wherever it may occur,

of the phrase ‘“ or insurance group”.

Amendment of section 65 of Act 53 of 1998, as amended by section 50 of Act 27 of
2008 and section 142 of Financial Services L aws General Amendment Act, 2013

37. Section 65 of the principal Act is hereby amended—

(a) by the substitution for the section heading of the following heading:
““Offences by short-term insurers, insurance groups or its board of
directors’;

(b) by the substitution in subsection (1) for the words preceding paragraph (a) of

the following words:
“A short-term insurer [which], an insurance group or its board of
directors, who—"";
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(c) by the substitution in subsection (1) for paragraphs (a) and (b) for the
following paragraphs:
‘“(a) contravenes or failsto comply with aprovision of anotice, directive
or request referred to in section 4(2), [(3) or ]1(4), (9) or (13), 21(1)
or (2), 26(1), 34(1) or (2)(a) or 35(2) or (3);
(b) contravenesor failsto comply with aprovision of section 14D(1) to
(5), 16(1), 17, 18, [22(1) or (2),] 24(1), 35(1), 43(1), 44, 45, 46, 47,
48 or 48A;";
(d) by the substitution of subsection (2) for the following subsection:
“(2) A short-term insurer who contravenes or fails to comply with a
condition contemplated in section 9(2)(a) or aprovision of anotice under
section 12(2)(c) or 13(2), or of section 7(1)(a), 15(1), (2), (4) or (5),
19(1) or (3), 19A(1), (3) and (4), 23, 25(1) or (2), 28(1), (3) or (4) or 33,
shall be guilty of an offence and liable on conviction to a fine not
exceeding R10 million.” ; and
(e) by the addition after subsection (2) of the following subsections:
*“(3) An insurance group which—

(@) contravenesor faillsto comply with aprovision of anotice, directive
or request referred to in section 4(2) or (4), 21 (1) or (2), 26(1),
55F(2), 55L(1) or (2) or 55N(3);

(b) contravenes or fails to comply with a provision of section 18,
55E(2), 55G(1), 55K (2) or 55L(3) or (4),

shall be guilty of an offence and liable on conviction to a fine not

exceeding R5 million.

(4) An insurance group who contravenes or fails to comply with
section 24, 26 (1) or (2) or 65K (1), shall be guilty of an offenceand liable
on conviction to afine not exceeding R 10 million.”.

Amendment of section 69 of Act 53 of 1998, as amended by section 51 of Act 27 of
2008 and section 144 of Financial Services Laws General Amendment Act, 2013

38. Section 69 of the principal Act is hereby amended—
(a) by the substitution of the heading for the following heading:
““Special provisions concerning short-term insurers [that are not
public companies];”; and
(b) by the deletion of subsections (1) and (3).

Part 3
General
Transitional and implementation provisions

39. The holding companies of all insurance groups must within one month of the date
on which this section takes effect, submit to the Registrar—
(a) alist of al personsthat are part of the insurance group—
(i) the name and address of the person;

(if) the purpose, extent and other particulars of the interest; and
(iii) such other information as may be required by the Registrar; and

(b) details of al intra-group transactions and risk exposures as required by the
Registrar.

Amendment of legislation

40. The legidlation referred to in the Schedule is hereby amended to the extent
specified in the third column thereof.

Short title and commencement

41. (1) ThisAct is called the Insurance Laws Amendment Act, 2013.
(2) The Registrar may, by notice on the official web site—
(a) delay theimplementation of aprovision of thisAct for atransitional period not
exceeding one year from the date when this section takes effect.
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(b) where practicalitiesimpede the strict application of aspecific provision of this
Act, exempt any long-term or short-term insurer or insurance group from such
provision for a period and on conditions determined in the notice.

(3) A delay or exemption under subsection (2) may—

(@) apply to long-term insurers, short-term insurers, insurance groups or
insurance sub-groups generally; or

(b) belimited in its application to a particular—

(i) long-term insurer, short-term insurer, insurance group or insurance
sub-group;

(if) kind of long-term insurer, short-term insurer, insurance group or
insurance sub-group, which may, for the purposes of this section, be
defined either in relation to a category or type of long-term insurer,
short-term insurer, insurance group, insurance sub-group or in any other
manner.
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SCHEDULE

No. and year
of Act

Short title

Extent of amendment or repeal

Act No. 97 of
1990

Financial Services
Board Act

Amendment of section 1 of Act 97 of 1990,
as amended by section 1 of Act 41 of 1992,
section 67 of Act 104 of 1993, section 5 of
Act 22 of 1997, section 1 of Act 12 of 2000,
section 117 of Act 45 of 2002, section 117
of Act 36 of 2004 and section 19 of Act 22
of 2008

1. Section 1 of Act 97 of 1990 is hereby
amended by the substitution in subsection
(2)(a) for subparagraph (vii) of the definition
of “financial institution of the following
subparagraph:

“(vii) any ‘long-term insurer’ or ‘insur-

ance group’ as defined in section
1(1) of the Long-term Insurance
Act, 1998 (Act No. 52 of 1998),
and any ‘short-term insurer’ or ‘in-
surance group’ as defined in section
1(D) of tﬁe §Eort-term Insurance
Act 1998 (Act No. 53 of 1998);".

Act No. 37 of
2002

Financial Advisory
and Intermediary Ser-
vicesAct

Amendment of section 1 of Act 37 of 2002,
as amended by section 45 of Act 22 of
2008

1. Section 1 of Act 37 of 2002 is hereby
amended—

(a) by the substitution in subsection (1) for
the definition of ““intermediary services”
of the following definition:

“ ‘intermediary service’ means, sub-
ject to subsection (3)(b), any act other
than the furnishing of advice, per-
formed by a person [for or on behalf
of a client or product supplier]—
(a) the result of which isthat a client
may enter into, offers to enter into
or entersinto any transaction in
respect of afinancial product [with
a product supplier]; or
(b) with a view to—

(i) buying, selling or otherwise
dealing in (whether on a dis-
cretionary or non-discretionary
basis), managing, administer-
ing, keeping in safe custody,
maintaining or servicing afi-
nancial product [purchased by
a client from a product sup-
plier or in which the client
has invested];

(i) collecting or accounting for
premiums or other moneys
payable by the client [to a
product supplier] in respect
of afinancial product; or

(iii) receiving, submitting or pro-
cessing the claims of a client
[against a product supplier]
in respect of afinancial prod-
uct;”; and

(b) by the deletion of subparagraph (ii) of
subsection (3)(b).
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MEMORANDUM ON THE OBJECTS OF THE INSURANCE LAWS

AMENDMENT BILL, 2013

BACKGROUND

11

12

13

14

The Insurance Laws Amendment Bill, 2013 (‘‘the Bill’’) proposes amend-
ments to the Long-term Insurance Act, 1998 (No. 52 of 1998), (‘‘the LTIA")
and the Short-term Insurance Act, 1998 (No. 53 of 1998), (‘‘the STIA”). The
amendments are contained in one Bill, as many of the amendments are made
to both of the said Acts, which Acts substantially correspond as regards
content.

The Bill, building on the amendments introduced by the Financial Services
Laws General Amendment Act, 2013, further gives effect to the rationalisation
and improvement of the financia regulatory framework as envisaged in the
National Treasury’s policy paper on financial sector reform entitled ** A safer
financial sector to serve South Africa better,” published in February 2011.

The Bill primarily addressesinterim measures relating to the governance, risk
management and internal controls of insurers, as well as insurance group
supervision, pending the finalisation of the broader review of the Insurance
Laws and the Solvency Assessment and Management Project (‘“SAM”).
SAM will introduce a new, risk-based solvency and management regime for
the South African long-term and short-term insurance industries, and will be
based on the principles of the Solvency |1 Directive adopted by the European
Parliament, but adapted to South African circumstances where necessary. The
SAM regime will be designed to meet the requirements of a third country
equivalence assessment under Solvency 1, which will enhance the financial
soundness oversight of South African insurers, as well as enhance their
participation in the global insurance market.

These interim measures are urgently required to address—

1.4.1 Shortcomings in respect of appropriate requirements on corporate
governance, risk management and internal controls in the insurance
sector. The ongoing financial soundness and stability of an insurer is
highly dependent on the quality of its leadership, governance, and
management teams, and on its risk management and internal control
systems. The requirements proposed should not present insurers with
significant challenges, as insurers should aready, from a good
corporate governance perspective, have the majority of these mea-
suresin place;

1.4.2 effective supervision of insurance groups. It is important that the
Financial ServicesBoard (‘*‘the FSB’"), form acomprehensive view of
the overall risk exposure of South African insurance groups and
financial conglomerates, especialy asthey affect the regulated entities
operating within South Africa. Additionally, this group-wide view will
enable the FSB to better assess the financial position of regulated
insurers, and assist in mitigating any potentially adverse systemic
impact on the South African financial system, and the wider economy;
and

1.4.3 regulatory gaps identified by the IMF/World Bank Financial Sector
Assessment Program (*‘FSAP’) evaluation of South Africa's adher-
ence to international financial regulatory principles in respect of
insurance. The major shortcomings of the current regulatory and
supervisory regimefor insurers, as noted in the 2010 FSAR, isthe lack
of a group-wide supervisory framework and regulatory requirements
relating to the governance, risk management and internal controls for
all insurers.
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1.5 Two discussion documents that further elaborate on the need for this Bill and
motivate the proposed requirements in detail are available. These are;

1.5.1 A discussion document titled ‘“‘Interim Measures for Insurance
Groups”’; and

1.5.2 A discussion document titled *‘Interim Requirements—Gover nance,
Risk Management, Internal Controls”.

1.6 Inaddition, certain amendments are proposed to clarify theintent and purpose
of certain market conduct and prudential provisions and to address gapsin the
legislative framework. These amendments include a consegquential amend-
ment to the Financial Advisory and Intermediary Services Act, 2002.

OBJECTSOFBILL

The primary objective of the Bill isto ensure asound and well-regul ated insurance
sector and to promote financial stability by—

2.1 strengthening the regulatory requirements in respect of governance, risk
management and internal controls for all insurers;

2.2 enhancing the FSB’s ability to appropriately supervise insurance groups; and

2.3 effecting technical amendments to clarify the intent and purpose of certain
provisions and addressing gaps in the legislative framework.

SUMMARY OF BILL
In summary, the amendments which relate to both the LTIA and the STIA are—

3.1 to add and expand certain definitions to inform the substantive provisions
proposed (clauses 1 and 19) to clarify the definition of *‘ assistance policy”’;

3.2 toexplicitly provide for the objects of insurance regulation (clauses 2 and 20);

3.3 to extend the powers of the Registrar (subject to the Promotion of
Administrative Justice Act, 2000 (Act No. 3 of 2000), and the principles of
just administrative action) by empowering the latter to grant exemptions
subject to certain criteria, to issue interpretation guidelines, and to share
information with international and national regulators (clauses 3 and 21);

3.4 to dign the prerequisites for registration as an insurer with the proposed
governance framework requirements for insurers, and to extend these
prerequisites to include fit and proper requirements for those persons that
control insurers (clauses 4 and 22);

3.5 to empower the Registrar (subject to the Promotion of Administrative Justice
Act, 2000 and the principles of just administrative action) to impose
conditions on registration relating to the business arrangements of insurers
(including outsourcing) (clauses 5 and 23);

3.6 to empower the Registrar (subject to the Promotion of Administrative Justice
Act, 2000 and the principles of just administrative action) to, by notice to the
insurer, amend, delete, replace or impose additional conditions of registration
subject to which the insurer is registered or deemed to be registered when in
the public interest or the interests of the policyholders, or potentia
policyholders of the insurer (clauses 6 and 24);

3.7 to impose governance, risk management and internal control requirements
(clauses 7 and 25—these clauses introduce a new Chapter into the LTIA and
STIA, respectively);
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3.8 to remove the responsibility of public officers to ensure that the insurer
complieswith the LTIA or the STIA. Thisresponsibility is now placed on the
board of directors and senior management (clauses 8 and 26);

3.9 toamend the requirements relating to the notification of certain appointments
to align with the governance framework requirements (clauses 9 and 27);

3.10 to amend the requirements relating to auditors to align with the governance
framework requirements (clauses 10 and 28);

3.11 to amend the requirements relating to the removal of certain appointees to
align with the governance framework requirements (clauses 11 and 29);

3.12 to replace the requirements for audit committees (clauses 12 and 30). The
requirements are replaced by the new sections 14D introduced by clauses 7
and 24;

3.13 to align the concept of control with that set out in the Companies Act, 2008
(ActNo. 71 of 2008); to reduce the threshold at which the Registrar’sapproval
for the acquisition of shares or a beneficial interest in an insurer is required;
and to explicitly empower the Registrar to refuse such approval or to apply to
court for areduction in such shares or beneficial interest if the holder thereof
is not fit and proper (clauses 13 and 31);

3.14 to provide for the period within which notification of the non-payment of a
premium on the due date thereof must be provided to the policyholder to allow
the policyholder adequate time to address such non-payment and to authorise
the Registrar to prescribe the manner in which these policies must be dealt
with where non-payment continues (clause 14);

3.15 to specifically authorise the Registrar to prescribe claims handling, complaints
handling and dispute resolution policies and procedures with which insurers
must comply (clauses 15 and 33);

3.16 to provide for insurance group supervision (clauses 16 and 34—these clauses
introduce a new Chapter into the LTIA and STIA, respectively);

3.17 to amend the criminal provisions to align with the amendments proposed
(clauses 17, 18, 35 and 36);

3.18 to correct an incorrect reference (clause 32); and
3.19to provide for transitional and implementation provisions, a conseguential
amendment to the Financial Services Board Act, and the short title and

commencement of the Bill.

3.20 The amendments which relate to the Financial Advisory and Intermediary
Services Act are (the Schedule):

3.20.1 to amend the definition of ‘“intermediary services’ to remove
references to product suppliers;

3.20.2 to delete the exemption for product suppliers rendering intermediary
services from the ambit of the Act.

ORGANISATIONSAND INSTITUTIONS CONSULTED
Ad hoc consultations with affected industry participants prior to submission of the

Bill to Cabinet were undertaken. The Bill was revised where considered necessary
in the light of comments received.
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FINANCIAL IMPLICATIONS FOR STATE

The Bill will have no organisational and personnel implications for the FSB.
CONSTITUTIONAL IMPLICATIONS

None.

PARLIAMENTARY PROCEDURE

7.1 The State Law Advisers and the National Treasury are of the opinion that this
Bill must be dealt with in accordance with the procedure prescribed by section
75 of the Constitution sinceit contains no provision to which the procedure set
out in section 74 or 76 of the Constitution applies.

7.2 The State Law Advisers are of the opinion that it is not necessary to refer this
Bill to the National House of Traditional Leadersin terms of section 18(1)(a)
of the Traditional Leadership and Governance Framework Act, 2003 (Act No.
41 of 2003), since it does not contain provisions pertaining to customary law
or customs of traditional communities.
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